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PRE F A CE. 


F often happens that a Writer 


who thinks to divert his Readers 
ſcandalizes them; and a Cavs: 
- important as This, for the Dig- 
| of MARRIAGE, which is the 
Subject of it ; for the Credit and 
Honour of the Families ſo unfor- / 
tunately concerned, and from the 
unaccountable Effects which may 
flow from it, requires to be treated 
in a ſerious Manner, becoming the 
Reverence of an Eccleſiaſtical Court, 
the Quality of the Parties, more 
eſpecially on the Lady's Side, and 
even the Reſpect which is due to 
public Decency. | 


I ſhall therefore aſſure my Read- 
er, that I will not lay before him 
any one Voucher but what has re- 
ceived the Stamp of Authority, 

VIZ. 


| by me, 


vis. The Atteſtation of the Doctor s, 


and Regiſter of the Court wherein 
the Caſe was promulgated. 


* 
a 


The Appendix I have ſubj joined, 
is likewiſe confirmed by proper Au- 
thorities, and the Contents of the 
reſpective Articles are ſufficient In- 
dications of their Ulle 


Whatever ſhall „ come | 
my Notice, if this Cauſe any longer 
ſubſiſts, will be ne aber 
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E Regiſtro Almæ Curiæ Can- 
tuarienſio de Arcubus London, 
Extract. 


N Dei Nomine, Amen. Coram vobis 

venerabili & egregio Viro Johannes 
Betteſworth, Legum Doctore, Almæ curiæ 
Cantuariens de Arcubus London' Official 
Principali legitime conſtituto; veſtrove Sur 
rogato, aut alio Judice in hoc Parte compe- 
tente quocunq; Pars Honorabilis & diſcrete 
FemineCatherinz Elizabethæ Weld, alias 
Afton, Uxoris pretenſe Edvardi Weld de 
Lulworth- Caſtle, in Comitatu Dorſettiæ, & 
Diæceſ. Briſtol, Cantuar' Provincie, contra 
dium Edvardum Weld, ac contra & ad- 
verſus quemcunq; alium ſive quoſcung; alios 
cor am vobis pro eodem in Fudicio legitime 
intervenien per Viam Juerel ac vobis in hac 
Parte Q uerelando omnibus melioribus & effi 
catioribus Via modo & Juris forma necnon 
ad omnem quemcunq; Juris eſfectum dicit al- 
legat & in hijs Scriptis in Jure proponit Ar- 
ticulatim prout ſequitur. i. e. | 


| 1 
N the Name of God, Amen. Before you the 
Right Worſhiptul John Belteſauorth, Doctor 
ot Laws, Official- Principal of the Arches Court 
of Canterbury, lawfully — z or to our Sur- 


rogate, 


tended Wife of Edward Meld of 


(2) 
rogate, or any other competent Judge in this Be- 
half : The Part of the Honourable and Diſcrete 
Lady Catherine Elizabeth Weld alias Afton, pre- 


Part by Complaining, doth lay, . and pro- 
| ritings as 


I. Imprimis, Quod prefatus Edvardus Weld, 
& prenominata Catharina Elisabetha Weld, 
alias Aſton, ad quatuor Annos elapſos ab om- 
ni Contractu Matrimoniali liberi & immu- 
nes, ac in hujuſmodi Libertate & Immunitate 
notorie exiſtentes de Matrimonio — eos con- 


trahendo & habendo ſæpius, ſeu Taltem ſemel 


tractarunt & communicaverunt, & ponit pars 
iſta proponens conjunctim diviſim & de quo- 
libet. Wm 


Imprimis, That the afore-mentioned Edward 
Meld, and the betore-named Catherine Elizabeth . 
Meld, alias Aſton, were four Years ago from all 
Matrimonial Contracts free and clear, and being 
in ſuch a State of Liberty and Freedom, as it 
was well known of a Marriage between them to 
be contracted, and had then often, or at leaſt 
once, treated and communed, Et ponit, &c. 


II. Item, Quod poſt tractatum & communi- 


cationem hujuſmodi, prefati Edvardus * 


TSF 

& Catherina Ekzabetha Weld, alias Afton, 
Matrimonium quemadmodum ipſa Caiharina 
Elizabetha tunc exiſtimabat verum purum & 
legitimum Verba de preſenti ad id apta mu- 
tuum ipſorum conſenſum hincinde exprimen- 
tes ad invicem de Facto licet de jure nullitur 
contraxerunt, poſteaq; Matrimonium hujuſ- 
modi, quin verus Effigiem Matrimonij, ſci- 


licet Viceſimo ſecundo Die Menſis Funij, An- 


no Domini Milleſimo Septingentiſimo Viceſi- 
mo ſeptimo, per, Miniſtrum, five Clericum in 
Sacris Ordinibus, inſignit de Facto, etiam ſo- 
lemnizarunt ponit tamen, &c, Et ponit ut 
ſupra. | 


Item, That after ſuch Treating and Commu- 
ning between the ſaid Edward Held, and the 
ſaid Catherine Elizabeth Weld, alias Aſton, a Form 
of Matrimony, which the ſaid Catherine Eliza- 
beth, at that Lime, thought true, pure, and legi- 
timate, in Words of the preſent Tenſe, fit for 
that Purpoſe, expreſſing their mutual Conſents 


by Turns, they de Facto (tho' Null de Jure) 


contracted, and afrerwards the faid Matrimony, 
or more truly, Appearance of Matrimony, was, 
on the 22d Day of the Month of June 1727, by 
a Miniſter, or Clerk in Holy Orders, performed 


de Facto, and ſolemnized. Et ponit, &c. 


III. Item, Quod prefatus Edvardus Weld, 
Tempore contractus & ſolemnizationis Matri- 
monij hujuſmodi. pretenſi, erat fuit & erat 
Atatis 22 Annorum & ultra, & in preſenti 
eſt Ætatis 25, & ultra; atq; prefata Catha- 
rina Elizabetha Weld, alias Aflon, Tempore 

© os con- 


1 


— — 


I 


AS) 
contractus & ſolemnizationis Matrimonij pre- 
tenſi predicti, fuit & erat Atatis Juyenilis ſci- 
licet Ætatis Novemdecim Annorum, ſicq; in 
preſenti eſt Ætatis ad Generationem aptæ, 
ſcilicet Ætatis 22 Annorum, atq; Tempore 
predicto fuit, & erat, ſicq; in preſenti eſt ha- 
bilis apta & idonea ad procreand' liberos 
proqʒ; tali ac ut talis fuit & eſt commiter dicta 
tenta habita & reputata. Et ponit ut ſupra. 


lem, That the ſaid Edward Woll, at the Time 


of contracting and ſolemnizing the ſaid pretended 
Marriage, was of the Age of 22 Years, and up- 


wards, and is now of the Age of 25, and up- 


wards; and the ſaid Catherine Elizabeth Weld, 


alias Aſton, at the Time of the contracting and 
ſolemnizing of the ſaid pretended Marriage, was 
at an Age of Puberty, viz. of Nineteen Years, 
and fo at the preſent is Twenty-two Years old; 
and at that Time was, hath been, and now is 
able, apr, and fit for Generation, and the Procre- 
ation of Children, and for ſuch Con junction and 
. was and is taken and thought to be 
able. | | 


IV. Item, Quod poſt contractum & ſolem- 
nizationem hujuſmodi pretenſi Matrimonij, 


ſeu verſus Effigiem ejuſdem, prefati Edvar- 


dus Weld, & Catharina Elizabetha Weld, alias 
Aion, per tres Annos tanquam, viz. & Uxor 


ſcilicet apud Lulworth. Caſtle, pred. & apud 


Standon, in Comitatu Heri fordiæ, ac infra Pa- 
rochiam Sancti Georgij, in Comitatu Middla- 


ſexiæ cohabitarunt, dictumq; Edvardus Weld, 


ſanus integer atq; in bona Corporis — 
"Dy | ine 


(5) 
dine conſtitutus, exceptis poſtea allegandis, 
cum eadem Catharina Elizabetha Weld, alias 
Aſton, in uno & eodem lecto, ſolus cum ſola, 
nudus cum nuda, per plures Noctes integras 
decubuit & dormivit, & dedit operam. Et 
ponit, &c. ad carnalem coitum, & ponit ut 
ſupra. | 


ltem, That after the contracting and ſolemni- 
zing of this pretended Marriage, or rather Shew 
thereof, the ſaid Edward Weld, and Catherine 
Elizabeth Weld, alias Alon, by the Space of three 
Years, as Man and Wife, viz. at Lulworth-Caftle, 
aforeſaid, and at Standon, in the County of Hert- 
ford, and in the Pariſh of St. George, the Martyr, 
in the County of Middleſex, cohabited, the ſaid 
Edward Weld in found and good Health being, 
except as is afterwards alledged, with the ſaid 
Catherine Elizabeth Feld, alias Aſton, in one and 
the ſame Bed, d and alone, for the Space of 
ſeyeral whole Nights, lay and ſlept, and gave Op- 
portunity of carnal Converſation. Et ponit, &c. 


V. Item, Quod prefatus Edvardus Weld, 
premiſſis non obſtan* licet dicta Catharina 
Elizabet ha Weld, alias Afton, ad coeund. habi- - 
lis eſſet & idonea coitumq; & amplexum ejus 
enixe appeteret cum ea tamen non colvit, nec 
coire potuit ita quod nunquam ſe invicem 
cognoverunt. Et ponit ut ſupra. 


Item, That the ſaid Edward Weld, the Premi- 
ſes notwithſtanding, and tho' the ſaid Catherine 
Elizabeth Weld, alias Aſton, was able and fit for 
Coition, and the ſame carneſtly deſired, yet _ | 

er 


2 4 3208 
her he did not Converſe, nor could not Converſe | 
carnally, ſo that they in that manner never knew * 
each other. | | PETR | 


VI. Item, Quod in rei veritate prefatus | 
Edvardus Weld, toto & omni pred. anteaq; & 
citra fuit & ſic in preſenti eſt frigidus natura- 
liter ad experientiam copulæ carnalis & ad 
coitum omnino inhabilis & impotens, ac talis 
qui Fæminam cognoſcere, aut debitum conju- 
gale per ſolvere nunquam potuit, neque poterit, 

ſed naturali & perpetuo Frigiditatis & Impo- 
tentiæ Impedimento laboravit, & laborat & 
tali quod nulla Medi „Arte, vel Ope poſſit 
removeri prout per Todiciam & Inſpectionem 
Medicorum manifeſtius liquebit & apparebit. 
Et ponit ut ſupra. | 


— 


Item, So that in Truth the ſaid Edward, 
throughout all that whole Space, was and is na- 
turally frigid, and for all carnal Copulation ut- 
terly unapt, and impotent; and ſo in knowing a 
Woman, or in ſatisfying the conjugal Rights, 

never could, nor ever can comply, but under a 
natural and perpetual Frigidity and Impediment 
of Impotency, laboured, and till labours in ſuch 
a manner, as no Medicine, Art, or Remedy can 
remove, as by the Judgment of Phyſicians, on 
Inſpection manifeſtly appears. 


VII. That after the ſaid pretended Marriage, 
and during the Time of the Cohabitation of the 
ſaid Edward Feld, and Catherine Elizabeth Weld, | 
alias Aſton, his pretended Wife, the ſaid Edward 
Weld, being ſenſible of his natural Impotency | 

and Frigidity, did apply to Phyſicians and Sur- 


(7) 
geons, and particularly to Fobn Williams, a Sar- 
geon, for Advice and Relief for and concernin 
ſuch his Impotency and Frigidity, and the ſai 
Jobn Williams did adviſe him to conſult Doctor 
Mead for his Aſſiſtance therein; and this was and 
is true. Et ponit ut ſupra. Iu 


VIII. Jem, That the ſaid Edward Weld did 
ſeveral Times, during the- Time of his Cohabita- 
tion with the ſaid Catherine Elizabeth Weld, alias 
Aſton, and more particularly, in the Months of 
June and July, in the Year 1729, and at ſeveral 
other Times in the ſaid Year, own and confeſs 
to the moſt Noble Dake of Norfolk, Adam Col- 
clough, Eſq; and others, That he had not conſum- 
mated his Marriage with the ſaid Catherine Eli- 


zabeth Meld, alias Afton, by having the carnal. 


* Knowledge of her Body; or expreſſed himſelf 
to the ſame Effect: And that he had taken Ad- 
4 vice of a Surgeon and Doctors, and particularly 
? | the Advice of the ſaid Fobn Williams, for and 
concerning ſuch his * 176 or Impotency, but 
all that he or they could do to, or give him, 
— would not help him, or ſignify any thing, or 
have any Effect upon bim; ex eo quod Penim 


wh ſuum nunguam * potuit vel didtam Cathart- 
ch nam Elizabetham Weld, alias Aſton, penetrare && 
an | gnoſcere; (nor could they cauſe any valid Ere- 
os ction of his Penis, whereby he might be able to 


penetrate, or have carnal Knowledge of his Wife) 
altho* within the ſaid Time he did often attempt 


Times within the ſaid Months of June and Faly, 
in the ſaid Year 1729, and at ſeveral other Times 
in the ſaid Year, expreſs himſelf to the fame Ef- 
fect, to the ſaid Adam Colclough, Eſq;, and others, 
Et ponit ut ſupra. 7 3% 


IX. Item, 
{ 


* * 


Ke 


it; and he the ſaid Edward Weld did ſeveral - 


7 68) 


IX. Item, That by reaſon of the Premiſes, there 


was and is a publick Report and Fame, that 
the ſaid Edward Wield is trigid, impotent, and 
inſufficient, and not capable of knowing a Wo- 
man carnally; and the ſaid Catherine Elizabeth 
Weld, alias Afton, being ſenſible of the natural 
Imporency and Frigidity of the ſaid Edward 
Held, doth refuſe to hive and cohabit with him, 
and doth now live ſeparate from him. Et ponit 


ut ſupra. | 


X. Item, Quod prefatus Edvardus Weld, 
fuit ac eſt de Lulworth-Caſtle, in Comitatu 
Dorſettæ, Diæceſ. BriftoP Cantuar Provincia 
ac ratione earum Requiſitor' in hac parte 
conceſſarum juriſ. hujus Curiæ ſubditur 


& ſubjectus, & ponit ut ſupra. - 


Item, That the ſaid Edward Weld was and is 
of Lulworth-Caſile, in the County of Dorſet, in 
the Dioceſe of Briſtol, in the Province of Can- 
terbury; and by reaſon thereof, her Requeſt in 
this Part is legally in the Juriſdiction of this 
Court, and ought thereto to be ſubmitted. 


XI. Item, Quod Premiſſa omnia & ſin- 
gula fuerunt & ſunt vera publica & notoria 
pariter & manifeſta, ac de & ſuper eiſdem 
laborarunt & laborant publica Vox & Fama, 
unda facta fide de jure in hac parte requi- 
ſita petit pars iſta proponens, Jus & juſti- 
tiam ſibi & Parti ſuæ fieri & miniſtrari cum 
effectu Matrimoniumq; pretenſum inter Do- 
minum Edvardum Weld, & Catharinam Eliza- 

betham 


) 
betham Weld alias 4 * utcunque de facto, 
¶ſolemnizatum E & invalidum ab initio 
fuiſſe ac eſſe proque nullo & invalido, pro- 
. Inuntiari & declarari dictumque Edvardum 


5 ell, in expenſi litis in hac cauſa factis, & 
al faciendis condemnari. 45 | 


T, i Cat. Eli. Weld 
5 IN alias Afton. 
> Gul. Strahan. | 

5 J. Andr ew, 


u Exam. B. Ruſbworth, Regiſtrarius. 


(720) 

The Fer nal Anſwers of Edward Weld, 

Eſa, Party in this Cauſe, made to a 

Cibel admitted on the Part and Behalf 
of the ſaid Catherine Elizabeth Weld, 


as followeth, viz. 


2 | 0 the Firſt and Grodad Articles of the ſaid 


Libel this Reſpondent anlwers, and be: 


lieves the ſame to be true. 


To the Third: Attiele of the ſaid Libel this 
Reſpondent anſwers, that he believes the ſame to 
be true. 


To the Fourth Article of the ſaid Libel this 
Reſpondent anſwers, That from the time of the 
Marriage Libellate, this Reſpondent and his 
Wite, the Articulate Catherine Elizabeth, lived 
together at the Reſpondent's Seat, called Lul- 
worth Caſtle, for a Year, or thereabouts, (to wit) 
till in or about the Month of June, 1728. ex- 
cepting for about one Month within the ſaid 
time; and the being then indiſpoſed in her 
Health came to London, for the Advice and Aſ- 
ſiſtance of Phyſicians, and never afrerwards re- 
turned to the Reſpondent's ſaid Seat, and be- 


; lieves that ſhe then went to the Houſe of her 


Grandmother, the Lady Howard, in Ormond- 
ſtreet, in the County of Middleſex, and conti- 
nued there, or at the Houſe of her Father, the 
Lord Aſton, at Standon in the County of Hert. 


ford, till the Month of October following, and 
denies that he the Reſpondent: ever cohabited 


with her within the ſaid time; and in the ſaid 


Month of October, he the Reſpondent my 
| er 


AS = hw T 


(1) 
her at the Houſe of her faid Farher, where ſhe 
the ſaid Catherine Elizabeth, and he the Re- 
ſpondent cohabired as Man and Wife for about 
three Weeks, or a Month, and not longer; and 
then he the ReſponJent returned to his Scat be- 
fore · mentioned, leaving her at her ſaid Father's 
Houſe, and he the Reipondent continued at his 
ſaid Seat till the Month of Febraary One Thou— 
ſand Seven Hundred and Twenty Eight-Nine, 
and then returned to her at her ſaid Father's Seat, 
where they then cohabired as Man and Wife 
for about three Weeks, and not longer, and 
then left her there, and went home to his ſaid 
Sear, and continued there till in or about the 


latter end of May following, and then went to 
O her again at Standon aforeſaid; and they then 

cohabired as Min and Wife for about a Week, 
„and not longer, and they then went from Stan- 
us don to her ſaid Grandmother, at her then Dwel- 
he ling-houſe in Red. Lyon Square, which Houſe he 
15 FF believes to be in the Pariſh articulate, and they 
ed there cohabited as Man and Wife for five 
ul- or fix Weeks, or thereabouts, but not longer; 
it) F and then the Reſpondent left her there, and re- 
turned home, and ſtaid there 'till November 
aid foltowifig, and then went to her again at her 
her faid Father's Seat at Standon aforeſaid, where 
Al- they cohabited as Man and Wife for about three 
ic" or four Weeks, and not longer, and then left 
be; her there, and from that time has not ſeen her; 
her and this Reſpondent during all the Nights with- 
nd · ¶ in the times before mentioned of his cohabiting 
* with the: ſaid Catherine Elixabetb, did lie in the 
fame Bed with her, Nudus cum Nuda 6? Solus 
ler 7 eum Sola *, and he the Reſpondent was in good 
a each of Body at all the ſaid times, and otherwiſe 


* Naked and Alone: 


* 


G4 this 
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this Reſpondent referring himſelf to his Anſwers 
the next ſubſequent Article, does not believe, 

and denies the ſaid Fourth Article to be true in 
any Part thereof. 


To the Fifth Article of the ſaid Libel this 


Reſpondent anſwers,” That he believes that the ſaid 
Catherine Elizabeth Weld was habilis apta & ido- | 


nea, Ic. as articulate during the time articulate, | 


and ſaith that he the Reſpondent did frequently, 


within the ſaid time, endeavour to have carnal } 
Copulation with her the ſaid Catherine Eliza- 
beth, and did once, or twice, carnally know 
her, (as he verily believes) within the ſaid time; 
and otherwiſe this Reſpondent denies the ſaid 


Article to be true in any Part thercof. 


To the Sixth Article of the ſaid Libel this Re- 
ſpondent anſwers, and denies the ſame to be true 
in any Part thereof. | 


To the Seventh Article of the ſaid Libel this 
Reſpondent being accuſed of natural Impotency, 
did conſult with one John Hilliams, a — 
who adviſed the Reſpondent to apply himſelf to 
Doctor Mead, but he the 2 never did 
adviſe or conſult with the ſaid Doctor Mead, or 
any other Phyſician, except Doctor S$?rother, 
concerning the ſame; and otherwiſe this Re- 
ſpondent does not believe, but denies the ſaid 
Article to be true in any Part thereof. 


To the Eighth Article of the ſaid Libel this 
Reſpondent refers himſelf to his Anſwers to the 
foregoing Seventh Article, and otherwiſe does 
not believe, but - denies the faid Article to be 


* Able, apt, and fit for the Procreation of Cbiſaren. 


true 


rue 


„ tees 

true in any par thereof, ſaving that at or about 
the time articulate, he the Reſpondent at dif- 
ferent times in Diſcourſe with the Duke of 
Norfolk, and the articulate Mr. Colclough, ſepa- 
rately did declare that he had not Conſummated 
his Marriage, except his thinking and really be- 
lieving that he bad once or twice entered her Body 
could be called a Conſummation, or to that Effect. 


To the Ninth Article of the faid Libel this 
Reſpondent anſwers and believes, That the faid 
Catherine Elizabeth IVeld, from the Twenty Se- 
cond Day of June laſt paſt has refuſed, and does 
now- refuſe ro cohabit with this Reſpondent, 
upon a Pretence of a natural Impotency and 
Frigidity in him, and otherwiſe does not believe, 
but denies the ſame to be true in any Part 
thereof. | 


To the Tenth this Reſpondent believes the 
ſame to be rue. 


To the Laſt he anſwers, That he believes, 


whar he has believed; and denies, what he has 


denied. | 
4 | Edward Weld. 
R ſponſa ſupra ſcripta capta ſurre | 
viceſi mo quarto die Novembris, 
1730. 
Per me J. BETTESWORTH. 


Preſente me B. Rushwox rn, N. P. Regiſt. 
Exam B. Rusnwon rn, Regiſt. 


/ 
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The Perſonal Anſwers of Catherine Eliza- | 

beth Weld, Party in this Cauſe, made | 
to an Allegation admitted on the Be- 

bal of Edward Weld, Eſq; as fol- 
| lows, viz. 


O the Firft Article of the ſaid Alles tion 
I this. Reſpondent anſwers, That ſhe believes 
the ſame to be true. 


To the Second Article of the ſaid Allegation 
this Reſpondent anſwers, Thar ſhe believes rhe 
ſaid Article to be true, ſaving that ſhe had been 
at London and Standon but about a Fortnight or 
three Weeks, and not longer, before the arti- 
culate Edward Meld came to her. 6 


To the Third Article of the ſaid Allegation 
this Reſpondent referring herſelf ro her forego- 
ing Anſwer to the Second Article believes the 
ſaid Third Article to be true. 


To the Fourth Article of the ſaid Allegation 
this Reſpondent anſwers, That on the Sixteenth 
"Day of Fuly, 1728, and not before, ſhe the 
Reſpondent being much indilpoſed in her bodily 
Health, came from the Scat or Habitation of 
the articulate Edward Weld, ar the Place arti- 
culate, ro London, for the Advice of Phyſicians, 
and he the ſaid Edward Weld came with her 
from his ſaid Seat to the City of Salisbury; 
and he the ſaid Edward then returned home, 
and ſhe the Reſpondent continued at London, 
and in Stafordſowe, and Hertfordſhire, till the 
Sixth 


* 


1 
Sixth Day of November following, during alt 
which time ſhe lived ſeparate and apart from the 
ſaid Edward Weld, and they did not live or co- 
habit together at Bed or Board, within the 
ſaid time, and otherwiſe this Reſpondent denies 
the ſaid Article to be true in any Part thereof. 


To the Fifth Article of the ſaid Allegation this 
Reſpondent believes that on the Seventh Day of 
30 November, 1728. the ſaid Mr. Weld came to the 

Reſpondent, at the Houſe of the Lady Howard, 
in Ormoend-ſtreet, and there being no Conveni- 
ency for his lying there thar Night, he went 
away, and returned to her the next Day, and 
3 cohabited with her there at Bed and Board, for 
four or five Days, and then they went together 
1 to Standon, and he there ſtaid with her for a- 
” bout three Weeks, during which time they co- 
1” BY habited together at Bed and Board, but denies 
that he then deſired rhe Reſpondent to go home 


with him; and otherwiſe the Reſpondent believes 


© the ſaid Article ro be true. 


4 To the Sixth Article of the ſaid Allegation 
this Reſpondent believes that on the Ezghreenth 
of February articulate, the ſaid Mr. Meld came 

4 to the Reſpondent at her Father's Houſe at 
b Standos articulare, and continued to live with 
i her there till on or about the Twentieth Day of 


„March following; and that he then went home 


f to his Seat aforeſaid, and continued there till 
the Month of May following, withour the Com- 
> pany of the Reſpondent; and otherwiſe ſhe denies 
the faid Article to be true in any Part thereof. 


("To the Seventh Article of the ſaid Allegati- 


on 


this Reſpondent anſwers, and believes, that 


— % 
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on or about the Twenty Eighth Day of Ma), 
1729. the ſaid Mr. Held came to the Reſpon- 
dent at her Father's Houſe at Standon aforeſaid, 
and there continued with her for about ten 
|} Days, and he the ſaid Mr. Weld, within the 
| ſaid time, asked the Reſpondent to go home 
with him to Lulworth-Caſtle aforeſaid, and ſhe 
1 the Reſpondent conſented to the ſame, and 
lj thereupon came with him to the Houſe of the 
N Lady Howard, in Ormond-ſtreet, where ſhe the 
{| ſaid Lady Howard then lived, and they there 

' continued to live together for upwards of ſeven 
Weeks, and ſhe the Reſpondent was in daily 
Expectation: of going with him for all the faid 
Time, and denies that ſhe ever refuſed to go 
home with him; and otherwiſe this Reſpondent 
does not believe the faid Article to be true in 
any Part thereof. | | 


— — — 


— 
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To the Eighth Article of the ſaid Allegation 
this Reſpondent anſwers, That ſhe the Reſpon- 
dent wrote the Letter articulate on, or about, 
the Eighth Day of Auguſt, 1728. without the 
Knowledge of the articulate Mr. Weld; and 

hath been informed, and believes, that his Mo- 
| ther, Brother, and Siſter did, upon occaſion of 
} the ſaid Letter, remove from his Seat at Lul- 


— — — — 
2 — 

- — — 
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Wort h- Caſtle aforeſaid, in, or about, the Month 
| of May, 1729. and otherwiſe ſhe does not be- 
| | lieve, and denies the ſaid Article to be true i 
any Part thereof. 


To the Ninth Article of the ſaid Allegation 
this Reſpondent anſwers, and believes, That in 
the Month of Jah, 1729. the ſaid Mr. Feld 

went from London to his Seat at Lulworth-. 
Caſtle aforeſaid; and that he had then ſome 
| 5 | Affairs 


1 
(e 


Aſfairs which required him to be there, and 
that he continued there without the Company 
and Converſation of the Reſpondent 'till the 
Month of November following, and that on the 
Seventeenth Day of the ſaid Month, he came to 
the Reſpondent at her Father's Houſe at Standon 
aforeſaid, and continued to live with the Re- 
ſpondent there 'till the Firſt Day of December 
following; and otherwiſe this Reſpondent de- 
nies the ſaid Article to be true in any Part 
thereof. | 


To the Tenth Article of the ſaid Allegation 
this Reſpondent anſwers, and believes, That on 
the Twentieth Day of December, 1729. the ſaid 
Mr. Feld came to the Reſpondent at her Fa- 
ther's Houſe before-mentioned, and continued 
there *cill the Eighth Day of January following, 
and that on the Thirty -firſ# Day of the ſaid + 
Month of December, he told the Reſpondent, 
that he intended in two or three Days to go to 
Lulworth-Caſtle, and asked the Reſpondent if 
ſhe would not go with him, whereupon ſhe 
the Reſpondent ſaying, How do you think my 
Father will like it? He replied, Indeed I don't 
- know. And he the faid Mr. Veld, after that 
time, notwithſtanding his,_continuance there 

till the Eighth of January following, never 
mentioned any _ ro her about her going 
with him to Lalworth- Caſtle ; and otherwiſe this 
Reſpondent denies the ſaid Article to be true in 
any Part thereof, ſaving ſhe believes that the 
ſaid Mr. Weld has not ſeen the Reſpondent ſince 
the Eighth Day of January laſt paſt, 


* To 
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To the Eleventh Article of the ſaid Allegati- 
on, and to the Letter therein exhibired, this 
Reſpondent believes the ſaid Article and Letter 
to be true in every Part thereof. 


| * Catherine Weld. 
Reſponſa ſupra ſcripta capta fuere 
undecimo Decembris, 1730. 
Per me J. BETTESWORTH. | 
Preſente me B. RusyHworTH, N. P. Regiſt. 


+ Exam" B. RusHwoRTH, Regiſt. 


* 
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The Perſonal Anſwers of Edward Weld, 
Eſq; Party in this Cauſe, made to an 
Allegation admitted on the Part and 
Behalf) of the ſaid Catherine Eliza» 
beth /Weld, the Third Seffon of 
Hillary Term, 1730. * 


O the Firſt Article of the ſaid Allega- 

tion this Reſpondent believes the ſame 
to be true, ſaving he denies that the ſaid 
Catherine Elizabeth went from Lulworth- 
Caſtle to London, at the time articulate, for 
the Recovery of her Health; and belieyes 
that the ſame was in order to be preſent at 
the Marriage of her Uncle, the Honourable 
Edward Howard, Eſq; and for no other In- 
tent or Purpoſe whatſoever. 


To the Second Articlecof the ſaid Allega- 
tion this Reſpondent anſwers, and belieyes, 
the ſame to be true in every Part thereof. 


To the Third Article of the ſaid Allegati- 
on this Reſpondent anſwers, that he believes 
the ſame to be true in every Part thereof. 


To the Fourth Article of the ſaid Alle- 
gation this Reſpondent anſwers, that refer- 


ring himſelf to his foregoing Anſwers to the 
D 2 Firſt 
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Fir i Article, he believes the ſaid Fourth Ar- 
ticle to be true in every Part thereof. 


To the Fifth and Sixth Articles of the 
faid Allegation, and to the Letter No r. 
exhibited in the ſaid Sixth Article, this Re- 
ſpondent anſwers, That he believes the ſaid 
Articles and Letter to be true in every Part 
thereof. 


To the Seventh Article of the ſaid Allega- 
tion this Reſpondent anſwers, That he be- 
lieves the ſame to be true in every Part 
thereof, ſaving that he the Reſpondent had 
Affairs of his own, which required his Pre- 


ſence at Lutorth-Caſtle at the time arti- 
cCulate. 


To the Ezzhth and Ninth Articles of the 
ſaid Allegations and to the Five Letters exhi- 
bited in the ſaid Ninth Article, ſeverally 
marked No 2, 3, 4, 5, and 6, this Re- 
pondent anſwers, That he believes the ſaid 
Articles and Letters to be true in every Part 
thereof. 5 


To the Tenth Article of the ſaid Allega- 
tion rhis Reſpondent anſwers, That he be- 
lieves the ſame to be true in every Part 


| thereof. 


To 


— 
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To the Eleventh and Twelfth Articles of 
the ſaid Allegation, and to the Five Letters 
exhibited in the ſaid Twelfth Article, ſeve- 
rally marked Ne 7, 8, 9, 10, and 11. this 
Reſpondent anſwers, Thar he believes the 
laid Articles and Letters to be true in every 
Part thereof. 


4 


To the Thirteenth Article of the ſaid Al- 


| legation this Reſpondent anſwers, That he 


the Reſpondent, at the time articulate, went 
to the articulate Catherine Elizabeth, at the 
Lord Afton's, at Standon, and continued with 
her there the time articulate, within which 
time he the Reſpondent propoted to her the 
faid Catherine Elizabeth to go with him to 


 Lulkworth-Caſtle, and to ſet out, or begin 
their Journey in two or three Days after 


the Reſpondent's propoſing the ſame, and 
ſhe then refuſed to go ſo ſoon as he propo- 
ſed; and the ſaid Lord A4/on, on the ſame 
Day, deſired of the Reſpondent to ſtay at 
Standon three or four Days longer than the 
{aid time propoſed, adding, that then they 
might all of them (meaning his Lordſhip, 


the ſaid Catherine Elizabeth, and the Re- 


ſpondent) go together to London And far- 
ther anſwers, That on the Seventh of June 
articulate, he the Reſpondent, and the ſaid 
Catherine, went from the ſaid Lord Aſton's 
to the Houſe of the Lady Howard, in Or- 
md-ſireet, and continued there together at 

4 Bed 
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Bed and Board till the 7wenty-ninth Day of 
July following, and believes that the ſaid 
Catherine Elizabeth was for all the ſaid time 
in daily Expectation of the Reſpondent's 
fixing a time for her going with him to Lul- 
worth-Caſtle, but he the Reſpondent did not, 
within the ſaid time, ask, or deſire her the 
ſaid Catherine Elizabeth to go with him thi- 
ther, or fix any time for their Journey, 
by reaſon that he the Reſpondent had, with- 
in the ſaid time, mentioned to the ſaid Lord 
Aſton his the Reſpondent's Intention of car- 
Trying the ſaid Catherine Elizabethto Lukvorth- 
Caſtle ; and he the ſaid Lord Aſon had re- 
fuſed to permit her to go thither with him; 
and had told the Reſpondent, that he the 
Reſpondent could not inſiſt upon her going 
with him thither : And farther faith, that he 
the Reſpondent, on the ſaid 7wenty-ninth 
Day of July, 1729. began his Journey for 
Lulworth-Caſtle, without her the ſaid Cathe- 
rine Elizabeth, leaving her at the Houſe of the 
ſaid Lady Howard; and otherwiſe this Re- 
ſpondent does not believe, and denies the 
ſaid Article to be true in any Part thereof, 


To the Fourteenth Article of the ſaid Al- 
legation this Reſpondent anſwers, That he 
believes that the ſaid Catherine Elizabeth co- 
habited with the Reſpondent at the Houſe of 
the Lady Howard, during the time articulate, 
at his the Reſpondent's Deſire, but does not 
believe, and denies that ſhe continued there, 


and 
— 


— 


3 

ad at the Lord Afor's, aſter the Reſpondent 
was gone to Lulworth-Caſtle, until the Reſpon= 
dent's Return to her with the Reſpondent's : 
Conſent, or good liking ; and he the Re- 
ſpondent did not return to her till the Seven- 
teenth Day of November, 1729. and other- 
wiſe does not believe, and denies the ſaid 
Article to be true in any Part thereof. 


To the Fifteenth and Sixteenth Articles of - 
the ſaid Allegation, and to the Seven Let- 
ters marked N., 12, 13, 14, 15, 16, 17, 
and 18. exhibited in the ſaid Sixteenth Ar- 
ticle, this Reſpondent referring himſelf to 


the Contents of the ſaid Letters anſwers, 


That he believes the ſaid Articles and Let- 
ters to be true in every Part thereof. 


To the 1 and Eiehreenth Arti- 


cles of the ſaid Allegation, and to the Letter 


exhibited in the ſaid Eighteenth Article this 
Reſpondent anſwers, That he believes the 
ſaid gb and Letter to be true, ſaving , 
= e the Reſpondent, at the time articulate, 
he faid Catherine Elizabeth that he in- 
— to go for Lulworth-Caſtle in a few 


Days, and ſhe the ſaid Catherine Elizabeth 


then refuſed to go thither with him, alledg- 
ing, that ſhe had recciyed ill Uſage from the 
Reſpondent's Mother, and he the Reſpon- 
dent telling her that ſhe herſelf had taken 
care to remove that Objection, by cauſing 
his ſaid Mother to remoye from the Reſpon- 

| dent's 
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dent's Houſe, ſhe the ſaid Catherine Eliza- 
beth then told the Reſpondent, that the 
Weather was too bad to take ſuch a long 
Journey at that time of the Year; and, ſa- 
ving that, he does not believe that ſhe the 
laid Catherine Elizabeth did then ask the 
Reſpondent, How he thought her Father 


would like her taking ſuch a Tourney at that 


time of the Year & 


To the Nimeteenth Article of the ſaid Al- 
legation this Reſpondent anſwers, That he 
the Reſpondent; at the time articulate, left 
the Bid Catherine Elizabevþ, at her Father's 
Houle articulate, and went from thence to 
London, to the Lady Howard's, and conti- 
nued there for ahout three or four Days, 
within which time, he the Reſpondent told 
the ſaid Lady Howard that he was going to 
Lultworth-Caſtle, and that he had asked the 
faid Catherine Elizabeth to go with him, and 
that ſhe had refuſed: And tlie ſaid Lady 
Howard then faid, perhaps you asked her in 
fuch a manner that no body could think you 
was in earneſ} , and thereupon the Reſpon- 


dent replied, that he never had asked her, 


nor ever would ask her, in any other manner 


than what he the Reſpondent ſhould think was 


very civile And then upon telling the Re- 
ſpondent that be believed that the Lord Aſton 
had been ſo adviſe with Counſel concerning the 
. Reſpondent's not having Conſummated his Mar- 
riage; and * the Reſpondent 70 go 


to 
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to Counſel concerning the ſame ; he the Re- 
ſpondent told her, that there was no Occa- 


ion to adviſe with Counſel about it, and that 


many married People had lived together like 
Brother and Siſter, and that he the Reſpon- 
dent did not ſee any Reaſon why he the Reſpon- 
ent, and the ſaid Catherine Elizabeth could 
not do the ſame - And otherwiſe this Reſpon- 
dent does not believe, and denies the ſaid 
Article to be true in any. Part thereof. 

To the Twentieth Article of the ſaid Al- 
legation, this Reſpondent referring himſelf 
to his foregoing Anſwers to the T hirteenth, 
Seventeenth, and Eighteenth Articles anſwers, 
That he believes the ſaid Twentieth Article 
to be true in every Part thereof. | 


To the Twemty-firſt Article of the ſaid 
Allegation this Reſpondent anſwers, That 
he believes the ſame to be true in every Part 
thereof. „ blay 


To the 'Twenty-/econd Article of the ſaid 
Allegation this Reſpondent anfwers, That at 
the time articulate, the faid Catherine Eliza- 
beth, ſpeaking to the Reſpondent, expreſſed 
theſe, or the like Words, My. dear, we ought 
not to live together after this manner; and tlie 
Reſpondent asking her, why? ſhe replied, 
My dear, you have not Conſummated your Mar- 
riage ; and the Reſpondent told her, that he. 
had Fa ſhe then ſaying, you have not; he. 
again told her, that he had; adding theſe, 
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or the like Words; My dear, if it appears, 
after living together our three Years, cane 
ing three Years from the time of their Mar- 
riage) that I have not, we muſt &en part Bed, 
for we cannot in Conſcience lie any longer to- 
gether - And otherwiſe this Reſpondent does 
not fo an denies the ſaid Article to be 


true in any Part thereof. 


| Catherine Weld. 
Reſponſa ſupra ſcripta capta ſuere | 
deci mo Februarij, 1730. 

Per me J. BETTESWORTH. 


Preſente me B. RusHwoRTH, N. P. Regiſt. 


Exam. B. Rosnwonrn, Regist. 


* 
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The Perſonal Anſwers of Catherine Eli- 

zabeth Weld, alias Aſton, Party in 

. this Cauſe, made to an Allegation ad- 

mitted on the Part and Behalf of Ed- 

[Hf ward Weld, Eſq; on the 1 4th Day of 
18 July, 1731: as follows, vir, 


1 8 O the Fir Article of the ſaid Alle- 


| ll gation this Reſpondent anſwers, That 

| a ſhe believes the ſaid Edward Weld to be Ten- 

I! ty-fix Years of Age, but does not believe that 
| 


he has all the Parts of his Body, (which con- 
ſlitute a Man, perfect and entire, and which 
- Ko = Nature 
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Nature has formed and deſigned for the Pro- 
pagation of his Species, or the Alt of Car- 
nal Copulation,) in full and juſt Proportion, 
or that he was, or is, capable of carnally 
knowing this Reſpondent, or any other Wo- 
man, by reaſon that hz has not C 25 mmated 
his Marriage with her the Reſpondent ; and 
otherwiſe ſhe denies the ſaid Article to be 
true in any Part thereof. 


To the Second Article of the faid Allega- 
tion this Reſpondent anſwers, That ſhe does 
not believe, but denies the ſame to be true 
in any Part thereof. 


To the Laſt ſhe anſwers, That ſhe believes 
what ſhe hath believed, and denies what ſhe 
hath denied. 


Catherine Weld. 
Reſponſa ſupra ſcripta capta fuer? 
viceſimo quarto die Novembris, 
I 7 3 I. 


Per me J. BeTTESWORTH. 


Preſente me B. RusHwoRTH, NM. P. Regiſt. 


Exam. B. RusnworTn, Kegiſt. 


E 2 The 
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The Perſonal es of Catherine Eliza- 
beth Weld, alias Aſton, Party in this 
Cauſe, nab to an Allegation admit- 
ted on the Part and Behalf of Ed- 
ward Weld,. Eſq; on the third Day 
of November, 17 3 1. follow, viz. 


O the Fir Article of the ſaid Alle- 
gation this Reſpondent anſwers, That 


ſhe believes that within the time articulate, 
the ſaid Edward Weld did often endeavour to 
Conſummate his Marriage with the Reſpon- 
dent, but denies that he ever Conſummated the 
fame : And otherwiſe ſhe does not believe, 
but denies the faid Article to be true in any 
Part thereof. 


To the Second ſhe anſwers, That ſhe be- 
lieves, what ſhe hath believed; and denies, 
what ſhe hath denied. 


Catherine Welg. 


Reſponſa ſupra ſcripta capta fu: ere 
viceſimo die Novembris, Anno ; 
Domini 1731. 


Per me J. BETTESWORTH. 
Preſente me B. Rush woRTH, N. P. Regiſt. 


Exam. B. RushwoRTH, Regiſt. 
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DzyosSITIONS in this CA us g. For 
the Lapy, were theſe following, viz. 


i 


HE Lady Ho WAR PD depoſes, That 
ſhe well knows the Defendant Edward 
Mold, Eſq; and is acquainted with the Un- 


_ eaſinefles in his Family, relating to the Mat- 
ter in Queſtion. That ſhe hath ſeen him in 


his Study at Two of the Clock in the Morn- 


ing, and hath ſpoken to him as far as Mo- 


deſty would permit. That he hath owned to 


her Ladyſhip the Truth of the Charge of In- 
' ſufficiency, at leaſt that he believed him- 


ſelf ſo. 


II. 


The Right Honourable the Lord As r oN 
depoſes, That his Daughter hath ſeveral 
times cothplained to him with relation to the- 


Matter in Queſtion; and, That the Deſen- 


dant, Edward Meld, Eſq; hath acknowledged 


the Subſtance of thoſe Complaints to be true. 


III. 


His Grace the Duke of Norfolk depoſes, 
That the ſaid Edward Weld, Eſq; hath made 
to him the like Confeſſions of his Inability 

| to 
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to Conſummate his Marriage, and the Con- 
cern he expreſſed for the ſame. 

* N 


IV. 


Adam Cilclough, Eſq; depoſes, to the ſame 
Purport as the two foregoing Depoſitions in 
General, but more particularly, as to the 
ferious Diſcourſe he, Himſelf, had with Mr. 
Weld on the Matter i in Queſtion. 


| And, That Mr. Weld did expreſs to Him 
the great Uneaſineſs and Concern he was un- 
der for this, his Inability, acknowledging 
the Charge to be true, and that he had neyer 
Conſummated his Marriage. Mr. Weld like- 
wile declared that, in order to be freed from 
this grievous Infirmity, he intended to apply 


himſelf to Dr. Mead. And, That he after- 


wards told him he had applied to Dr. Stro- 
ther, and by his Advice made farther Appli- 
cation to a Surgeon, who did preſcribe fome 
things in order to redreſs this his Impedi- 
ment; which, as he, the ſaid Mr. Vela, faid 
had in ſome meaſure Succeſs, and did 
ſtrengthen his Member, ſo as to render him 
more apt for Coition; yet, the ſaid Mr. Well, 
could not but acknowledge, that, he had 
not, as yet, Conſummated his Marriage, 
even after all that had been done to him by 


the Surgeon, and of which he had expreſſed 


ſuch Hopes. 


V. In 
5 
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V. 


In another Depoſition, Adam Colclough, 
Eſq; farther depoſes, That Mr. Weld, not 
only, acknowledged to him the Truth of 
what 1s contained in the foregoing Depoſition, 
but deſcended into theſe Particulars, as to 
his Incapacity, viz. That whenever he at- 
tempted to have Carnal Knowledge of his 
Wife, he was ſeized with a violent Pain acroſs 
his Belly, which ſo contracted his Privities, 
and put him to ſo great Torture, that he. 
was obliged to deſiſt from ſuch Careſſes. 


15 


VI. 


A Certificate of Three experienced Mid- 
wives declareth, The Honourable Catherine 
Elizabeth Weld to be, Virgo intadu, A pure 
and untouched Virgin. That her Parts of Ge- 
neration are in ſuch a State as render her ca- 
pable of Conjugal Embraces, no Defect in their. 
Formation, or otherwiſe, appearing. And, 
that on their Inſpection they are fully con- 
vinced, That it is impoſſible ſhe can have had. 
any Carnal Converſation with a Man. 
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DgeosITioNs on the Part of the 


Defendant, in this Causs, viz. . 


I. 


RS. Weld, the Mother of Edward. 


Meld, Eſq; depoſes, That the Com- 
plainant, her Son's Wife, told her, within 
the firſt-Year of her Marriage to Mr. Weld, 
that ſhe believed her ſelf to be with Chi Id 
by her ſaid Husband the Defendant. That 
ſhe, hath been ſeveral times preſent with her 
ſaid Daughter-in-law, the Complainant in 


this Cauſe, when ſhe was very ſqueamiſh, 


diſordered and indiſpoſed in ſuch a manner, 
that ſhe took theſe Indications to be Signs 


of ee 


5 II. A. 


John Williams, Surgeon, depoſes, That 


Mr. Weld had a Weakneſs in his Semimnal- 


Veffels ; but that he had preſcribed him ſome 
proper Medicaments for the ſame, by which 


he apprehends ſuch Impediment is now re- 
moved: and he is now firmly of Opinion 


that Mr. Weld is a Man capable and ſuffici- 
ent for Generation. 


III. Mr. 


1 
1 
1 
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I. 


Mr. Sergeant-Surgeon Dickius, and other 


Surgeons depoſe, That Midwives are not, 
in their Opinions, competent Judges of a 
Woman's Virginity, becauſe ſuch Judgment 
depends on a perfect Knowledge of the na- 
tural Situation, and Extent of the Parts 
miniſtring to Generation, and a right Idea 
of the Alterations herein, made thereby. 


This Cau ſe was determined in the Arches 


Court of Canterbury at Doctors- Com- 

mons (Feb. 13. 1731-2.) when it 
went in Favour of the Husband, upon 
the following Particulars, viz. 


T was depoſed by five eminent Surgeons, 
that tho* there had been ſome Impediment 

in the Husband, yet now by their Skill. that 
Impediment was removed; and declard it was 
impoſſible for Midwives to tell whether the 
Lady was, Virgo intacta, a pure Maid or not. 


The Afidavits, Interrogatories, and Cer- 


tificates relating to the ſaid Cauſe were ſe- 


* It may not be improper to conſult Monfienr Dionis's 
moſt curious Pſertation on this Subject, which is tranſla- 
ted from the French Original, and anuexed to, Ox anism 
Diſplayed, 129, 1726. 
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verally read, as were allo 19 Letters that 
had paſſed between the Gentleman and his 
Lady. And likewiſe his Anſwer to his 
Wite's Tnterrogatory of his not having had 
Carnal Knowledge of her for three Years 
after their Marriage, in which he aſſerted, 
that he believed he had ſach Knowledge of 
her twice within the firſt Vear. This Point 
was learnedly argued by his Counſel, who 
aſſerted That to be ſufficient to prevent the 
Marriage being ſet aſide; but this was an- 


iwered by the oppoſite Counſel, that if the 


Gentleman could not ſwear poſitively, it 
look'd as if he was not a competent Judge 
of what was meant by the Words. The 
whole was merrily harangued on by both 
Parties, and ſeveral ſmart Repartees, as 
may be ſuppoſed from the Nature of the 
Subject, paſſed between the Counſel on 
both Sides; but the Judge, Dr. Berteſworth, 
gave it as his Opinion, that if the Mar- 
riage ſhould be diſannulled, and the Parties 
ſeverally marry again, and the Man ſhould 
have Children by, a Second Wife, that 


then his Marriage with her muſt be void, and 


he muſt go and live with the firſt Wife ; * 
{o directed them to. live together again. 


However, all that can be ſaid againſt the 
Validity of an unconſummated Marriage is 
moſt learnedly and judiciouſly urged by Bi. 


* Sce, The Decyze of Innocent III. on this Head. Aen. 
die, Ne III. | | . 
ſhop 
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ſhop Fleetwood in his PLEA, in the Caſe of 
Sir George Downing, and Mrs. Forreſter, to 
which we refer. + 9 
The Argument for the real and pretended 
Marks of Virginity, is, we hope, alſo Dila- 
ted and Exhauſted by the Authorities pro- 
duced. 9 | 
Exactly parallel to this of Mrs. WELD, is 
that well known Cask of the Lady FRANCIS 
HowaARD, 1613. Seven Midevives being ap- 
pointed to make Inſpection upon this Lady's 
Body, did Report that She was fit for Copula- 
tion, and to bring forth Children ; and that 
the ſaid Lady was a Virgin, and uncorrupted. 
Upon which there was a Sentence of Divorce 


h given for the Nullity of the Marriage, and 


15 both Parties Licenſed to be married again. 
1- See farther Particulars, relating to the Earl 


n of Efex and the Lady Francis Howard, in 


Þ, ¶ our Appendix. Ne IV. & ſeq. 
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lat HA MEMORIAL of the Nature of 
nd > © CavsEs of this Kind. 


H O' Matters of Fact may ſeem to 
lie plainly before us, we cannot de- 
termine either in behalf of the Complainant or 
efendant, till a thorongh Enquiry be made, 


See Appendix, Ne I. 2 8 Apiendix, NN” I. 
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into the True Doctrine of the Church con- 
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TM: 
cerning MARRIAGE, purſuant to which, and 
the preſent Condition of Ecclefaſtical Laws, 
will be ſhewn that Good or Evil CoxnriRMa- 
TION is the only neceſſary lawful Proof of 
Imrotency; and that all other Proofs, 


as being either unlawful or uncertain are to 
be ſet aſide and rejected. 


For, upon the joint Syſtem of Religion 
and Law, this whole Cauſe turns. The 
x(t Proof we ſhall offer is founded, bo 
the Spirit of the Church, and the Purity of | 
its Doane, 9. 


The Spirit or Mind of the Church, is no 
other than that of Feſus Chriſt, in the Holy 
Inſtitution of MARRIAGE; and as the Mind of 
Feſus Chriſt, in raiſing Marriage to ſo great a 
Dignity by his Preſence, was to render it 
indi ſoluble, the Mind or Intention of his 
Church is, not to admit, without evident 
Certainty, any Means that can tend to di/- 
ſolve it, and conſequently to reject all Proofs 
which, in their own Nature, or upon Expe- 
rience, are found to be uncertain. 


In this Indifſolubility conſiſts the fachel 
Parallel of the Union between the Husband 
and Wife; and the Union of Feſas Chrijj 

with his Church, by his Grace. 
The Goſpel, which is our Law, teaches 


as, That before the Time of Jeſus Chriſt 
Diyorce- 


(37) 


| Divorcement was a Way which the Moſaic | 


I Law had allowed the Jews, ad duritiem cor- 
- dis, for the Hardneſs of their Heart : And it 
fd was to put an End to the Abuſe of it, that 
h Feſus Chriſi pronounced this contrary Law; 
0 @ uod Deus conjunxit, homo non ſeparet; qui- 


cumgue dimiſerit uxorem ſuam, & aliam duxe- 


rit, adulterium committit ſuper eam Et fi 
uxor dimiſerit virum ſuum, & alium nupſerit, 
' maxchatur. What God hath joined together, 
let no Man put aſunder: wiohever ſhall put 
away his Wife, and marry another, commit- 
teth Adultery againſt her: And it a Woman 
ſhall put away her Husband, and be married 
to another, ſhe committeth Adultery, Mark 
x. 9, 11, 12. . | > 


a For the well underſtanding of the Conſe- 
it quence and Effect of this Indiffolubility, ac- 
is cording to the Intention of the Church, and 
the Object of our Cauſe, we muſt lay down 
2 two Principles which cannot be conteſted. | 


fs 

_ The Fir/}, which both Sides agree roi 
That as what is in its Eſſence Indiſſoluble Ean- 
not be diſſolved, ſo there can be no proving 

d chat a Marriage is di/olved, but by ſuppoſing 

dll for certain, evidently certain, that the Mar- 

jt riage has not exi/ted; that there had been a 
Celebration, but no Conſummatiyn. For this 
Reaſon it is, that in the Actions which are 

8 brought againſt Marriage, they always con- 


, 


WM clude in a Declaration of the Nullity. It is 


_ a Non- 


(33) 
a Non-Exiſtence rather than Diſſolution of Mar- 
riage ; for had there been a Marriage, not 
all the Power on Farth, no, nor that of the 
Church it ſelf, can difohve it. 


The ſecond Principle, which is a neceſſary 
Conſequence of the Vrſt, is, that to ſhew 
there has been no Marriage, that a Marriage, 
tho' ſolemnized, does not exiſt, there muſt 
be a real, certain, evident Fault, either with 
reſpect to the Subject, or with reſpe& to the 
Form, which did obſtruct the Effect. The 
Church and the Laws have declared certain 
Impediments which cancel a Marriage, as 
Want of Age in thoſe who are hot arrived to 
Puberty ; want of Conſent, or invalid Con- 
ſent in the Marriage of young Heirs and Mi- 
nors; the Default of a proper Prieſt, &c. But 
they admit of none of thoſe Impediments, un- 
leſs made out by certain, evident, and infal- 
lible Proof. 


/Thereſore, if Imfpotency be received as a 
Cauſe of Difſolution of a Chriſtian Marriage, it 
neither is, nor can be 1o, in the Intention of 
the Church, any farther than as it is founded 
upon certain and evident Proof; the Impoten- 
cy, in a Word, muſt be manifeſted, and 
brought to Light ; becauſe the Spirit of the 
Church does not ſuffer, that the Dignity of 

the Ceremony, the Condition of Perſons whom 
it has tied together, ſhould depend upon the 
Event of a lame, ambiguous, or uncertain 


N - Proof ; 
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Proof; and to admit, for a Di/olution of 
Marriage, a doubtful or caſual Proof, is to 
deſtroy or indanger the Indiſſolubility of the 
Charge pronounced by Feſus Chriſt, 


Theſe Principles e in order to 
make a diſcreet Judgment of the ſaid Proofs, 
as to their Utility or Inutility, their Uſe or A- 
buſe, let us examine the Diſcipline of the 
Church in 7wo different Periods of Time. 


| The fit, during the twelve firſt Ages, 

wherein the Church (at leaſt the Romiſh 
Church) took no Cognizance of Accuſations 
for Impotency. 


The /econd, beginning at the 1 3th Century; 
ſince when the Church has, by little and little, 
admitted ſuch Complaints, and accepted the 
different Proofs thereof, as ſhall be hereafter 


explain'd. L 


In theſe two different Periods, tho' the Diſ- 
cipline has vary'd, the Doctrine has ever been 
the ſame. Dilcipline, which is the Work of 
Men, ſet over the Church to govern it, is 
alterable for prudential Reaſons, according 
to the Difference of Circumſtances of Time 
and Place; but the Doctrine, which is. de- 
riv'd to the Church from Jeſus Chriſt, is as 
invariable as its Author, and depends neither 
on Time nor Place; thus' Marriage, fince its - 
Inftitution by Fees Chriſt, has always been 


11 


FER 
indifſoluble in the ſecond Period as well as in 
the firſt ;; it is fo ſtill, and ever will be ſo. 


By this Immutability of Doctrine we ſhall 
reconcile both Periods, and ſee that theſe 
Changes in Diſcipline, inſtead of contradict- 
ing our Syſtem, will ſerve to confirm it. 


In the it Ages, when the Eccleſiaſtical 
. Diſcipline, being nearer its Source, was the 
more pure, there were Impotents, as there have 
been ſince : What Anſwer did the Church in 
thoſe Days give to troubleſome Wives, who 
complain'd of their Husband's Inſufficiency ; 
or to the Husbands, who accuſed their Wives 
thereof? She gave them, for Deciſion, the 
Law ſhe had received from Jeſus Chriſt, the 
lame Law which Je/us Chriſt had pronounced 
to the Jews; Quod Deus conjunxit, homo 
non ſeparet. What God hath joined, let no 
Man put aſunder. Perſuaded of the Danger 
of the Conſequences, ſhe held for a Rule, 
that the public Welfarc of the Church was 
preferable to the particular Intereſt of a com- 
plaining Wife; and that it was leſs inconve- 
nient to let alone the Marriage of ove IMro- 
TENT, thaf to expoſe the Marriages of many 
to the Hazard of a falſe Accuſation, and the 
Uncertainty of its Proofs. See more on this 
Head, in our Appendix N* II. | 
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APPENDIX 
NUM. I. 
Sw 
INVALIDITY 
| Of an Un-conſummated 


MARRIAGE. 
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SE EORGE DOWNING, 
"Ws without the Knowledge and 

Y Conſent of his Father (then 
alive, but accounted not of 
| pF ſound Fudgment) was, at the 

57 Ae, fifteen, An. 170 1, by the 
Procurement and Perſuajion of thoſe, in whoje 
Keeping he was, marry d, according to the 
Church Form, to MARY FoRESTER of the 
Age of Thirteen. 

IT. This young Couple was put to Bed, in 
the Day Time, according to Cuſtom, and 
continued there a little while, but in the 
Preſence of the Company, who all teſtify 
- they touch'd not One the Other ; and after 
that, they came together no mare; the young 
Gentleman going immediately Abroad; the 
young Woman continuing with her Parents. 


a 2 III. 
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III. Grorxcs Downins, after three or 
four Years Travel, return'd Home to En g- 
land, and being fallicited to live with his 
lawful Wife, refusd it, and frequently and 
publickly declar'd, he never would compleat 
the Marriage. 

IV. Fourteen Years have paſs d fince this 
Marriage Ceremony was perform'd ; and 
each Party having (as is natural to think) 
— 4 an incurable Averſion to each the 
other, 1s very defirous to be ſet at Liberty ; 
and accordingly Application 1s made to the 

+ Legiſlative Power, 20 diſſolve this Marriage, 
and to give each Party Leave, if they think 
fit, to marry elſewhere. 

On Tueſday May 5, 1715, this CAsE 
was brought to a Hearing before the Houſe 
of Peers, who after a ſtrenuous Debate of 
near three Hours long, gave their Deter- 
mination againſt it, and rejected the Peti- 
tion; being only carried by a * 
of two Voices, Noes 49. Yeas 47. 


| 
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The Reaſons againſt ſuch Diſſolution, are, 
Firſt, That each Party was conſenting 


to the Marriage, and was old enough to 
give ſuch Conſent, according to the known 
Laws of the Kingdom; the Male being 
fifteen Years old, the Female thirteen ; 
whereas the Years of Conſent are, by 
Law, fourteen and twelve, 


Se- 
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| Secondly, They were actually marry'd 
according to the Form preſcribed by. =, 
Church of England; the Miniſter 
nouncing thoſe ſolemn Words uf by 
our Saviour, Thoſe whom God hath joined, 
let no Man put aſunder. They are 8 
Man and Wife both by the Laws of God 
and of the Land; and ſince nothing but 
Adultery can diſſolve a Marriage, and no 
Adultery is pretended here, the Marriage 
continues indiſſoluble. 

The following PL EA was drawn up on 
this Occaſion, by Dr. Fleetwood, late Biſhop 
of Ely, and from hence we hope it will 
be ſeen, that ſomething more than Com- 
mon Pity, was due to this Unfortunate 


Pair. 


The PL E A. 


My LoR ps, 


Intreat you to favour me, whilſt I 

ſpeak a few Words to the Bill that is 
now brought before you, notwithſtand- 
ing what I hear whiſper'd about by the 
People who ſtand near me, that this is a 
Matter proper to the Clergy, and that we 
are to acquieſce in the Judgment and O- 
pinion of my Lords the Biſhops, who are 
_— that ſuch a Marriage as this is not 


diſſolv d. My Lords, the Biſhops 
them- 


. 


themſelves are (under Favour) not agreed 
upon this Matter, altho' the Majority of 
the preſent Ones is, as I hear, againſt the 
Diſſolution of this Marriage: But, were 
they all here, and all unanimous in the 
Point, would that be a binding Argu- 
ment? I am a little aſham'd to hear Lay- 
men ſay, that Caſes of this Nature fall 
not properly under their Cognizance and 
Conſideration, but are to be decided by 
the Clergy, only. There are no ſuch 
Difficulties in the Caſe before us, as 1 
apprehend it; it is what we may all of 
us underſtand, and, I believe, we moſt of 
us do; And to defer and yield entirely to 


Authority, where we are able to hear Rea- 


ſon, and to judge; is a Submiſſion that 
is no more due, than, I dare fay, it is ex- 
pected by that venerable Bench. I will 
therefore, with your Lordſhips Indul- 
gence, ſpeak my Mind in this Matter 
freely. 
tie ſaid, my Lords, that a 
Marriage which was once good and valid, 
is for ever after that indiſſoluble, unleſs in 
the Caſe of Adultery. I wonder, by the 
Way, how they came to except- the Caſe 
of Adultery; for tho' our Bleſſed Saviour 
has excepted the Caſe of Adultery, yet the 
Stream of Authority, the. Generality of 
thoſe Great Men, whom we call the Fa- 
gers of the Latin Church, together with 
* 


. 
the Rabble of Schoolmen and Commentators, 
have almoſt to a Man, deny d the inno- 
cent Party the Liberty of marrying a- 
ain, altho' divorc'd from an adulterous 
3 ; and I would fain know, how 
much a Divorce is worth above Six-pence, 
without leave to marry again, if the in- 
jur'd Party pleaſes? But I only mention 
this, to let your Lordſhips ſee, whither 
the Reverence of Authority alone, and 
great Names, may carry thoſe, who will 
be led tamely by them, and will not uſe 
the Reaſon and good Senſe which God 
has given them. 

I aſk your Lordſhips Pardon for this 
Digreſſion, and come to the Point. A 
Marriage, we are told, is good, where the 
Parties concern'd were at Age and Liber 
to conſent, and actually conſented, and 
were actually marry'd by the Form pre- 
ſcrib'd in the Book of Common-Prayer. 
And ſuch a Marriage, we are alſo told, 
is indiſſoluble by the Law of God. I will 
not waſte the leaſt of your Lordſhips Time 
in needleſs Cavils, but take it for grant- 
ed, that the Man now concerned was fif- 
teen Years of Age, and the Woman 
* thirteen, which are Years of Conſent b 
the Laws of the Land, and that they 
were actually marry'd by the preſcrib'd 
Form. But I deny that the Marriage is 
therefore indiſſoluble by the Legiſlative 

Power 
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Power of the ."* and that for many 


Reaſons. 


My Lords, the Years of Conſent are 
not fix'd to fourteen or twelve, either by 
Nature, Reaſon, or any Law of God; but 
purely and meerly by the poſitive Laws of 
the Land, which may change them to 
morrow ; and if they were chang'd to 
day, no Man in England would, I dare 
affirm it, be diſſatisfy d; it ſeems ſo ſenſe- 
leſs and unreaſonable to give our Chil- 
dren the Power of diſpoſing of . their Per- 
ons for ever, at an Age when we will not 
let them diſpoſe of five Shillings with- 
out Direction and Advice, Bur I infiſt 
not upon that at preſent ; the Law is al- 
ready made, and I conſider it as ſuch; 
but ſtill it is but a Human Law, and the 
fame Power which determines it to bind 
in the general, may, if it ſeem fitting, 
determine it not to bind in this, or any 
ſuch particular Caſe; and that without 
Offence either to God or Man. The Laws 
indeed muſt fix upon a certain Time, or 
otherwiſe the Subject will want Direction, 
and a Rule to go by. And let us take it 
for granted now, that the Time fix d by 
the Laws is a reaſonable and fitting Time 
for ninety nine People in a hundred; yet 
if the hundredth Perſon be aggrieved to 
Death, or worſe than Death, by ſuch a 
Law, what is the Impediment, what the 


Danger, 
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Danger, what the Miſchief, of declaring 
the hundredth Perſon not to be bound by 
that Law? If it were poſſible for human 
Wiſdom to foreſee all the Inconveniences 
and Miſchiefs that can ariſe, would not 
the Legiſlative Power provide a Remedy 
for all? Would it not make its Rules as 
comprehenſive as it could, ſo that the 

might compriſe and take in all Caſes and 
Perſons poſſible? But this we find was 
never done, nor ever will be done: No 
Foreſight is ſufficient for all Accidents : But 
there is room for After-thought; and a 
Power te cure the Evils which it could 
not prevent, becauſe it could not foreſee, 
is lodg'd in every Government. Tis to 
that Power we have now Recourſe: We 
pray Relief againſt a Law, which how- 
ever juſt and fitting it may be thought in 
itſelf, and beneficial to others, binds Us 
to nothing bur Miſery ; and truly Kills, ac- 
cording to the Letter. 'The Man and Wo- 
man were af Age, according to the Law, 
but wanted that Maturity and Forward- 
neſs of Age, which the Law ſuppoſes and 
requires in People of twelve and fourteen, 
when it makes them capable of marrying 
at thoſe Years. They gave Conſent indeed 
with their Tongues, - and pronounc'd the 
ſolemn Words, by which they mutually 
deliver'd up themſelves each to the other; 
that is, they did as they were bid to „ 

b "0 
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and ſaid juſt as the Parents and Prieſt 
commanded them to ſay. But where was 
the Conſent of Heart? Where was the 
Knowledge and Underſtanding that is requi- 
ſite to the forming a Reſolution of this Na- 
ture, and to the making ſuch a ſolemn 
Contract? My Lords, the Children were 
entirely paſſive in the Matter, and very o- 
bedient to the Orders of thoſe that go- 
vern'd them; and would have given away 
their Fortunes and their Liberties, and e- 
very Thing they had, had they been bid 
to do ſo, in the ſame Manner. I may 
affirm, becauſe I have taken great Pains 
to be inform'd of the Truth, that this 
young Couple came together 'to contract, 
and to conſent toMarriage, without ſo much 
as the Deſire or Appetite of being mar- 
ry'd; without ſo much as knowing what 
it was they were to bargain and contract 
for: They conſented to give the Uſe and 
the Dominion of their Bodies each to the 
other, as long as they both ſhould live, 
without ſo, much as underſtanding what 
they meant when they ſaid fo; without 
ſo much as an Ability of making good 
their Promiſes and Engagements. 

This, my Lords, 1s the Conſent this 
Couple of young and thoughtleſs Creatures 

ve; and this Conſent the Church it ſeems 
inſiſts upon. The ſolemn Promiſe was pro- 
nounc'd in ſolemn Manner by the * 
e an 
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and the Children were bid to ſay after 
him, and ſaid after him, and then the 
Knot was ty'd, that nothing can looſe but 
Death. Is there any Thing in the World 
ſo like a Charm as this? My Lords, there 
is not any Contract in the World but may 
be utterly diflolv'd, by the free Conſent of 
Parties, if without Prejudice to any Third. 
J like a Horſe that is in any Man's Poſ- 
ſeſſion, and he likes the Price I offer for 
it; we thereupon agree, and paſs our 
Words each to the other: His Promiſe 
then gives me a Right to the Horſe, and 
my Promiſe gives him a Right to the 
Price agreed upon. But in a little Time 
we each of us bethink our ſelves, and 
each diſlikes the Bargain he has made, 
and each agrees to ſet the other at his 
Liberty: I have not us'd your Horſe, nor 
have you gotten my Money. Here the 
Contract is utterly diſſolv'd by the Con- 
ſent of Parties, and no third Man is hurt 
thereby. Will any Man ſay that we have 
done amiſs? Will any one ſay that we 
have ſo much as broken our Word each 
to the other? The Word I gave to him 
was to ſecure his Bargain; the Word he 
gave to me was to ſecure mine. If he 
diſlikes the Bargain, he gives me (as it 
were) my Word again; and ſo do I to 
him, and then we are again at Liberty. 
My Lords, If we ſhould carry the Mat- 
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ter tarther yet, and to ſecure the Bargain 
we ſeem at firſt ſo fond of, ſhould give 


our Oath to each other, in Preſence of a- 
great Company, and with what Solemni- 


ty beſides you will, yet I affirm, (and fo 


do all the Caſuiſis in the World, as I am 
told by thoſe who know) I ſay, my Lords, 


that I affirm, that if in this Caſe, after 


this ſolemn Oath, we ſhould both of us 


freely conſent to break this Agreement 
off, and no Body elſe be hurt thereby, we 


thould neither of us be guilty of Perjury, 
or Breach of Oath. Our Oaths were 
given to each the other, to ſecure. the 
Promiſes that were made; and if we, each 
of us ſee Reaſon to conſent, and freely 
do conſent, to releaſe each other of his 
Promiſe, the Oath can lay no farther Ob- 


ligation on us. I promiſed, and I ſwore 


I would perform that Promiſe to him; 


he did the ſame to me; but neither of 
us, after ſome Time, car'd, or requir'd, 
to have ſuch Promiſe made good to him; 

our Oaths muſt therefore follow the Na- 
ture of our Promiſes; and when the Pro- 
mile is releas'd, the Oath is ſo alſo. It 
may be we both of us did amiſs, in call- 
ing God to Witneſs, (as in an Oath Men 
are preſum'd to) in an Affair of ſo light 
Moment; I will not diſpute that now, but 
I maintain that ſuch an Oath obliges not, 


if the Promiſe, for whoſe Security the 
' Oath 
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Oath was given, be mutually releas'd, and 
no Body hurt thereby. My Lords, I ap- 
peal to thoſe who underſtand theſe Mat- 
ters, whether what I ſay be not true. 

Whence is it then, that the Marriage- 
Contract ſhould be indiſſaluble, when all 
other Contracts, tho' confirm'd with ſolemn 
Oaths, may be diflolv'd, if the contracting 
Perſons agree to ſuch a Diſſolution, and 
no third Perſon ſuffers by it? How comes 
a Promiſe of this Nature to differ from all 
other Promiſes whatever? Oh, ſay the Po- 
_ fiſh Caſuiſts, it is becauſe this ſame Matri- 
mony is a great Sacrament. No, ſay the 
Proteſlant Divines with us, it is no Sacra- 
ment, but it is the Ordinance of God, 
inſtituted in Paradiſe, in the Time of Man's 
Innocence, and fignifies to us the myſtical 
Union that is betwixt Chriſt and his Church; 
and the Promiſe is made with all Solem- 
nity, in the Preſence of God, in the 
Church, before. the Prieſt and all the 
Company, and confirm'd with the Words 
of Chriſt: And therefore a Conſent and 
Promiſe made in ſuch a folemn Manner 
can never be retracted or diſſolv'd. 

My Lords, I intend not to fay one 
Word againſt the Dignity of Marriage, 
But I do not think that the Solemnity of 
Words, of Place, and Company, in which 
a Contract is made, adds any Strength or 

Tn Virtue 
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Virtue to fuch Contract, or makes it more 
obliging 

* - indeed will certainly be more 
aſbam d to break a Promiſe made at 
Church, and before a great Company, 
than he will be to break ſuch a Promiſe 
made to his Friend alone, at his own Houſe. 
But is he more oblig d in Conſcience to 
keep his pub/ick Promiſe than his private 
ene? Will any honeſt Man ſay that? The 
Obligation therefore does not ariſe from 
the Solemnity of Words, and Place, and 
Company, but from the free and volun- 
tary Promiſe which a Man makes, and 
the Right he thereby gives to another. 
The Scandal alſo and Offence that is giv- 
en and taken by a Breach of Promiſe, 
made in ſolemn Manner, is indeed great- 
er, than is occafion'd by the Breach of a2 
Promiſe made in private: But the Reaſon 
of that is, becauſe more People know of 


it; for if the ſame People were aſſur'd 
that ſuch a Promiſe was indeed made, 


altho' in private, they would as certainly 
condemn the Breach of it, as they would, 
had it been made before them all ; and 
they would be as much ſcandaliz'd at ſuch 
2 Breach, as if they had been Witneſles 
to the making the Promiſe: Which is a 
Proof that a Man's Obligation to keep 
his Promiſe ariſes from his having freely 


made it, and not from his having made 


1 
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it in ſuch a Place, and before ſuch a 
Company, and in ſuch a particular Form 
of Words. | | 
Ihe firſt Marriage that ever was made, 
was made without any Words at all, that 
we know of, expreſſing their Conſent; and 
it was ſo clandeſtine, that there was not 
ſo much as a mortal Man by, no not u 
Prieſt, to join them together: But God who 
made them, brought the Woman to the 
Man, and inſtructed them by Reaſon and 
natural Principles, that they were made 
each for the other. There was Conſent 
of Heart, and Union of Affections. But 
I inſiſt not upon the Example; it is too 
ſingular to be a Rule. Years of Age are 
neceſſary; and Conſent, in expreſs Words, 
mutually given and taken, is neceſſary to 
make a Marriage- Contract good and valid. 

This is the Ordinance of God, this is 
of Divine Appointment, that one Man and 
one Woman ſhould freely and knowingly 
give. Conſent to be each others, to all the 
Ends and Purpoſes of Matrimony, as long 
as they both ſhould live, and ſhould not 
be allow'd to give themſelves to any one's 
Uſe beſides. | 

And all that Chriſt added (if indeed he 
added any thing, or did any more than 
revive it) to this Original Inſtitution was, 
that when either of the Parties brake 
their Contract by Adultery, the innocent 


Party 


: 
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Party was at Liberty to ſeparate from the 
faulty one, and marry another, if it -were 
thought fitting. Since therefore all that 
is abſolutely neceſſary to the making a 
+ Marriage-Contra&t, is, that a Male and Fe- 
male, who are at Age, and Liberty to 
conſent, ſhould actually conſent to give 
the Uſe and Dominion each of their Bo- 
dies, to the other; and, excluſive of all 


others, to live together faichfully till Death 


parted them: Since this is ſo, I do affirm, 


that Caius and; Caia, two Heathens, giv- 
ing their Conſent, in the Manner above- 


mention'd, in their Father's Parlour, are 
Man and Wife according to God's Ordinance; 


their Marriage is as true, as good, and as 
innocent a Marriage, in the Sight of God, 


as the Marriage of a Few and Ferweſs, tho 
both in Covenant with God, made before 
the High-Prieſt himſelf, with all the Ce- 
remonies you can imagine, and in what 
Form of Words you will, before a hun- 
dred Witneſſes, and at che Altar in the 
Temple of Feruſalem. 

I am, my Lords, fo fatisfy'd of the 
Truth of what I ſay, that I go on to ſay, 
with all Aſſurance, that the Marriage- Con- 
tract of this Caius and Caia was as good, 
as binding, and as innocent as the Mar- 
riage - Contract of any Lord in this Aſſem- 
bly, tho' ſolemniz ry in the Church of Sr. 
Paul's, according to the eſtabliſh'd Form 


in 
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in the Common-Prayer, by his Grace wy 
Lord Archbiſhop of Canterbury himſelf, 
repeating thoſe moſt ſacred Words of 
Chriſt, Thoſe whom God hath join d, let 
no Man put aſunder. And I aver, that 
God did as ſurely join Caius and Cara, 
when-they conſented to become Huſband 
and Wife for Life, as he has join'd any 
Couple elſe for theſe ſeventeen hundred 
and fifteen Years. So that I hope, my 
Lords, you will not ſuffer your Eyes to 
be dazzled with the Pomp and Glirter of 
great Words, and. awful Sounds, which 
fly before good Senſe, and vaniſh when 
ou come to look into the Reaſon of 

hings. 

Caius and Caia muſt expreſs their Con- 
ſent in Words and Signs appointed by the 
Laws of their Country; and muſt be married 
by the Perſons ſet apart for ſuch Service, 
according to the Rites and Ceremonies of 
their Religion: So muſt the JFewiſh Pair, 
according to theirs ; and ſo muſt Chri/tzans 
alſo. But there. is ſomething common to 
them all; and that in which they all unite 
muſt needs be that which makes the Mar- 
tiage-Contract valid and obliging. And 
what is that, but that a Male and Female 
ſhould be at Age to conſent, and at liber- 
ty to conſent, to give to each the other 
the Uſe and Dominion of each other's Bo- 

C dy, 
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dy, excluſively to all the World beſides, 
as long as they both fhall live? | 

This is properly the Marriage- Contract, 
and common to all Nations and Religions; 
and all beyond this, is Matter of Cere- 
mony, Decency and Prudence; and or- 
der'd by the Legiflative Powers of diffe- 
rent Countries, as they ſee convenient, 
And I do not ſo much as pretend to diſ- 
pute the Force and Obligation of theſe 
Laws, to ſuch as are ſubject to theſe dif- 
ferent Powers: They are, and may, and 
muſt be binding as to the Dowries of the 
Wives, and the Legitimation of Children, 
and their inheriting Eſtates and Honours, 
and in all ſuch like Caſes. 

My Lords, fo much has been faid in 
favour of the Solemnity of Words, of Place, 
and Perſons, which are, in truth, but Cir- 
cumſtances to a Marriage-Contract, that 
it has made me ſpend ſo much of your 
Time, to try to lay aſide that Prejudice, 
and to confider the preſent Contract in 
itſelf, We were not of Age ſufficient 
for Conſent, altho' we were of Age accord- 
ing to the Letter of the Law. We gave 
our Conſent to be marry'd, but it was not 
'the Conſent of Underſtanding, for we 
knew not what it was that Marriage meant. 
We repeated very ſolemn Words, after 
the Prieſt, as we were bidden;. but it was 
But the Labour of the Lips; the Heart did 
. l not, 
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vor, the Heart indeed could not go along 
with them:, For whether we take the 
Heart for Knowledge, or Deſire, there was 
no Heart concern'd| in all this Matter: 
We neither of us knew the Nature of the 
Contract we were making; we neither of 
us had ſo much as the Deſire of doing 
what that Contract both ſuppoſes and re- 
quires. And now, my Lords, we hum- 
bly hope you will not let us be ar Age, 
only to do ourſelves irreparable Miſchief ; 
nor call that a Conſent, which is to com- 
pleat our Ruin, and which can ſerve no 
other End. | 3 

We do not deny ourſelves to have been 
at legal Age; we do not deny that we 
have given a. verbal Conſent ; but we de- 
ny ourſelves to have been at Years of Un- 
derſtanding, to give ſuch a Conſent as is 
reaſonable and fitting in a Matter of ſuch 


Importance. And we appeal to your 


Lordſhips Equity, whether this Age” and 
this Conſent ſhall ſtand good to our Undo- 
ing, and to the Advantage of no Creature 
in the World beſides: For who, my Lords, 
will be the worſe for ſetting us at Liber- 
ty, or who will be the better for our be- 
ing bound? Iam exceedingly ſenſible, that 
J have treſpaſs'd much upon your Lord- 
ſhips Patience, but I am bound in Juſtice 
and in Conſcience to beg a little more of 
it, to ſpeak a Word or two to the laſt 
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Part of the Objection, That ſince the 
Parties before you, in Petition, are Man 
and Wife both by the Laws of God and 
of the Land; and fince by the Laws of 
God nothing but Adultery can diffolve a 
Marriage, and no Adultery is pretended 
here, the Marriage of Conſequence con- 
tinues indiſſoluble. oF”. 

To ſave your Lordſhips Time, I will 
grant every thing that can be granted ; I 
grant, that by the Laws of God, nothing 
can diſſolve a compleat Marriage but A- 
dultery ; and I grant, that no Adultery is 
pretended in this Caſe; but I deny that 
this Marriage before you, is therefore in- 
diſſoluble, becauſe I muſt and do deny the 
Marriage before you to be a compleat Mar- 
riage, by the Laws of God: And, I hope, 
with your Lordſhips Favour and Indul- 
| gence, to ſhew it is not a compleat Mar- 
riage, becauſe it never was conſummated. 

The Love and the Defire that Men and 
Women have of each other, is what is 
implanted in the Hearts of all of them, 
by God himſelf who made them; and is 
therefore as innocent an Appetite as any 
Elſe they have; and it has (as every other 
Appetite) its proper Satisfaction provided 
for it by the good Creator: And when it 
fixes on its proper Object, is fatisfy'd as 
innocently, as the Deſire of Meat, or Drink, 
or Sleep can be. Marriage, my Lords, is 


ing 
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fixing the Deſire upon its proper Object: 
And this Deſire is never to be ſatisfy'd 
with Innocence, but in the Marriage-Bed. 
The End of Marriage therefore is the Sa- 
tisfaction of this Appetite. This is the 
End and Purpoſe of God in making them 
Male and Female; this is the Way, the 


only Way, of their becoming one Fleſh ; 


And therefore till the End is anſwer'd, 
where it can be anſwer'd, Marriage is not 
perfect and compleat. God cannot pro- 
perly be ſaid to have join'd thoſe together, 
who never join'd themſelyes together, in 
the natural Way, of his Appointment: 
And therefore, under Favour, tis a great 
Miſapplication of thoſe ſacred Words, to 
the Cale before us, where the two Parties 
never came together in the Senſe intended 
by thoſe Words. | | 

What can be plainer than this Propo- 
fition ? 

The End of Marriage, by God's Inſti- 
tution, is, that two ſhould become one 
Fllen, br Sh | | 

The Two before you in the Bill were 
neyer yet One Fleſh, Your Lordſhips will 
make the Concluſion. | 

Thoſe whom God has join d let no Man 
put aſunder. „ 

The Two before you in the Bill were 
never yet conjoin'd by God, in the true 
Meaning of thoſe Words; they may _ 
PEE” N W 7p. . th 
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fore as yet be put aſunder by Men; as I 
hope they will by your Lordſhips. 

My Lords, the Eaſineſs of granting a 
Divorce in Caſes of Impotence, is a good 
Proof that Marriage is not compleat and 
perfect where the Ends of it are not to 
be obtain d; nay, tis a Proof that it was 
no Marriage, but a Nullity from the Be- 
ginning, altho' the Parties were at. full Age, 
altho' they gave a free Conſent, and were 
marry'd with all Formalities; alcho' the 
Prieſt pronounc'd them Man and Wife in 
the Ws of the Father, Son, and Holy 
Ghoſt, and faid thoſe ſacred Words over 

their Heads, Thoſe whom God has join'd, 
let no Man "put aſunder, they were not 
Man and Wife, becauſe they could not 
become one Fleſh: They were not join'd 

God, becauſe they could not join them- 
ſelves together. Your Lordſhips will con- 
ſider therefore whether a Marriage not 
conſummated (nor ever like to be con- 
ſummated) be a compleat Marriage in 
God's Sight; ſo compleat, I mean, as to 
be indiſſoluble. 1 ſhall be told, I know, 
that in the Caſe before us, there is now 
no Defect of Power, no Impotence or Ina- 
bility to compleat the Marriage pretended, 
but want of Will. 

I own it, and I only uſe the Inſtance. 
to ſhew that a Marriage not conſummat- 


ed, is not indi ble by the Laws of God; 
- and 
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and that an utter Averfion to the Conſum- 
mation of Marriage, in both Parties, is as 
good a Reaſon for a Divorce, as an Ina- 
bility in one Party, which never fails of 
8 a Divorce. In the one Caſe, the 

arties are each of them untouch'd, pure 
and unſully'd even in Thought; whi 
in the other, there muſt paſs ſuch Things, 
as I have neither Will nor Leave to men- 
tion; and yet a Divorce follows of Courſe. 
My Lords, if ever we had come together 
in this Manner, I had not had one Word 


to reply on this Occaſion ; all*I have ſaid 


of our Want of Age would have fignify'd 
nothing; all I have ſaid of our giving 0 
Conſent had been ſaid to no Purpoſe; had 
Conſummation follow'd any Time with- 
in theſe fourteen Years, we muſt not have 
appear'd in this Place. But when, to our 
Want of Age, and Want of Knowledge to 
conſent to Marriage, we can alſo add, that 
we have never come together ro compleat 
this Marriage, and that we are as pure 
from each the other, as we were when 
born, we humbly hope your Lordſhips 
will deliver us * the Chains which 
the Laws of our Country only have bound 
us with. | 


'Tis ſaid, my Lords, that Conſumma- 


tion is not neceſſary to compleat a Mar- 
riage, becauſe a Man is Maſter of the 
Woman's Fortune, and the Woman has 

a 
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a Right to her Dowry, altho' the Manor 
Woman ſhould chance to die before the 
Nuptial-Bed were made ready. My Lords, 
I grant, that when the Parties who were 
at Age, and Liberty, have given their 
conſent, and the Prieſt has done his Work, 
according to the Form preſerib d, the Law 
is farisfy'd, and looks no farther ; and 
glves each Party a Right to all the Ad- 
vantages agreed upon, tho' Conſummation 
follow not: The Laws ſuppoſe that what 
is reaſonable and fitting will follow, and 
only ſecures Ig Advantages that are con- 

tracted for. The other is a Point of Du- 
ty and of Conſcience. I only aſk whether 

there be a Man or Woman in the World, 
who thinks that the End of Marriage, as 
it is God's Ordinance, is fully anſwer'd, 
till it be conſummated ? My Lords, we 
come not here to ſay that a Marriage is 
not a legal Marriage till Conſummation; 
nor to aſſign a Day, or a Week, or a Month, 

for ſuch Completion : We preſume not to 
trifle in that manner in ſuch an Aſſembly 
as this. We only mean to ſay, that a 
Marriage not conſummated, is diſſoluble, 
without Offence to any Law of God; and 
that a Marriage of that Kind is not a 
' complear Marriage in his Sight; the full 
Purpoſe of his In/titution is not anſwer'd till 
they become one Fleſh, All that goes be- 


fore is previouſly neceſſary to the making 
ſuch 
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ſuch Conjunction innocent, but it is not 
what is mainly and principally intended 
by him who made them Male and Female. 
And therefore tis but an Impertinence to 
tell us that Adam and Eve were com- 
pleatly marry'd before they went into 
the Bridal- Bower: Tis ſo with every 
honeſt Couple, as well as with our firſt 
Parents: But would they have been com- 
pleatly marry'd had they never gone into 
that Bridal- Bower at all, andliv'd for many 
Years? What Marriage, I pray, would 
that have been? They might have been 
good Company and good Friends, but they 
could no more have been ſaid to be Man 
and Wife, with reſpe& to what God in- 
\ tended by Marriage, than uo Men, or 


two Women, living together in Unity and 


Amity, may be ſaid to be marry'd together. 
I believe it would puzzle the Doctors to 

ove that Adam and Eve were ever mar- 
ry'd at all, any atherwiſe than by a mu- 
tual Conſent to go together; for. there 
was no conſent of any Superior to aſk or 
obtain; and there could be no need of 
promiſing to be faithful to each other, 
for there was no Body elſe to go to. I 
wonder ſuch an Inſtance ſhould be pitch'd 
upon. 

But now, my Lords, I come to the 
great Argument of all which is brought. 


to prove a Marriage compleat, tho its 


d Effect 


U 
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Effect never follow; and that is, that 
Foſeph and the Bleſſed Virgin were, and 
are often call'd, in the Holy Scripture, 
Man and Wife, altho' we are ſure by 
Scriptures they never came together ill 
the Holy Child was born; and, by Tra- 
dition, ſure they never came together 
after it was born. 

This Example I take to be the Ground 
and Bottom of all thoſe abſurd Doctrines 
and Propoſitions that are rais'd in main- 
taining a Marriage to be compleat by the 
Conſent of Parties, and the Benediction 
of the Prieſt, without any other Fruit or 
Effect. Joſeph and the Bleſſed Virgin were 
certainly efpous'd and betroth'd each to 
the other ; and he thereby became ſo much 
her Husband, that he thought of putting 
her away, which ſhews he chought ſhe 
was his Wife: And he is call'd her Husband 
by the Evangeliſt Saint Matthew ; and ſhe 
herſelf calls Zo/eph the Father of her Son, 
Thy Father and I have ſought thee ſerrow- 
ing: And a little before they are call'd 
bis Parents. There is not a Word of all 
this that I either do, or dare deny. Be 
pleas d, my Lords, but to remember and 
obſerve, that the ſame Scriptures that call 
Joſeph the Husband of the Bleſſed Virgin, 
do alſo call Zo/eph the Father of her Son; 
and the ſame Scriptures that call Joſeph 
and Mary Husband and Wife, do alſo call 

Jus 


3 

"Tofe * and Mary the Parents of Teſus. 
And he was in truth as much the Hausband 
of the Virgin as he was the Fatber of her 
Son; and much in the ſame Senſe, and to 
the ſame Purpoſe. My Lords, I bave taken 
ſome Pains to underſtand this Matter, and 
what I am going to ſay I have from very 
good Authority, living as well as dead, 
for it is ſomething out of the Way of my 
Profeſſion. It was abſolutely neceſſary, 
by God's Appointment, that the Saviour 
of the World ſhould be born of a Woman : 
And it was, by the ſame Appointment, 

full as neceſſary that he ſhould not be the 
Son of Man, in the common Way. To 
reconcile theſe Difficulties therefore, he 
was conceiv'd by the Holy Ghoſt, and born 
of the Virgin Mary. But becauſe this 
Saviour of the World was to be, in eſpe- 
cial manner, the Męſiab of the Few, he 
was to be born a Yew ; to deſcend from 
Abraham, according to the Promiſe, of 
the Tribe of Juda, of the Houſe and 
Lineage of David. This Męſiab the Fews 
expected ſhould be born as other Men were 
born; and they wauld never have receiv'd 
him as ſuch, or heard him as a Propher 
and Teacher ſent from God, unleſs they 
had beliey'd him to be born in /awfil 
Wedloch; as they certainly did, or elſe you 
would have heard of it over and over in 


the OP, which conceal none of the 
d 2 Slanders, 
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Slanders, Contumelies and Reproaches, 
which the Jews, upon all Occaſions, did 
ſo plentifully pour upon our Saviour: Had 
the Bleſſed Mary not been marry'd, what 
would the People have ſaid of her? What 
would they not have ſaid of her and of 
her Son? It was therefore abſolutely ne- 
ceſſary to the Jeus receiving Chriſt for 
the Meſiah, and hearkening to him, that 
he ſhould be born under the Reputation 
of Marriage; which could not be unleſs 
ſhe took a Husband in the uſual Manner. 
You ſee what Entertainment both his 
Perſon and Doctrine found, altho' he was 
ſoppos'd to be born in Wedlock, and of 
honeſt Parents, only becauſe of their mean 
and low Condition ; but what had been his 
Fortune, had they thought him ſpurious ? 

IJ am almoſt ſorry I have Occaſion to 
ſpeak of theſe Matters; and I reſtrain my- 
ſelf from going on, in hopes that enough 
is ſaid to ſhew, that the Marriage of 
Joſepb with the Bleſſed Virgin was all (as 
I am told the antient Chriſtian Writers 
call it) according to Oeconomy. It was to 
ſave Appearances; to cover both the Mo- 


ther and the Son from the Reproaches of 
ignorant malicious People, till it ſhould 
pleaſe God, in his own good Time, to 
manifeſt the Truth more clearly to the 
World; and therefore tho' it might be 
wrapp'd in Prophecies before his Birth, yet 


it 
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it was not till after his Death that ir be- 
came an Article of Faith; that he was 
, Conceiv'd by the Holy Ghoſt, and born of the 
Virgin Mary. During the Life of Chriſt, 
ſep was the ſupposd Husband of the 
Blefled Virgin, and the ſupposd Father of 
her Bleſſed Son: and, under the Cover of 
that Relation, was to take upon him, un- 
der God, the Care and Protection of 

them both. | 
Will any Man, after this, pretend to 
ſay that this was a compleat Marriage, as 
Marriage is the Ordinance of God? It was 
compleat to all the Ends and Purpoſes 
that God intended by it: It ſereen'd the 
Mother and the Son from Blame and Slan- 
der; and it provided for them ſuch a De- 
fence and Maintenance as was convenient. 
But what is this to God's Original Inſtitu- 
tion? Or how can ſuch a thing be drawn 
into Example? To/eph and Mary are ſaid 
to be marry'd, altho' they never did com- 
pleat that Marriage, altho” they never muſt 
compleat it, therefore a Marriage-Contradt 
is a Compleat Marriage in any one elſe as 
well as them, altho' they proceed no far- 
ther! That is, (1 humbly pray your Lord- 
ſhips to obſerve) there was a Marriage- 
Contract made,about ſome 1715 Years ago, 
betwixt a Holy Man and the moſt excel- 
lent and Holy Maid that ever liv'd upon 
the Earth; plac'd in ſuch Circumſtances 
ay 
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as never happen'd before, nor ever will 
happen again ; and this Couple, by God's 
Appointment, never were to touch each 
other, in the matrimonial Way, till the 
Birth of a Child, that was 70 be calld 
(becauſe he truly was) the Son of God, 

Now this moſt rare, moſt ſingular, moſt 
pnexampl'd Inſtance, is brought to con- 
vince your Lordſhips, that a bare Marri- 
age-Contract makes a compleat Marriage, 

according to the Laws of Gad, without 
proceeding any farther, in every other 
Couple that is marry'd: And the Parties, 
for whom I now appear, are ſaid to be 
compleatly marry d, altho' they never came 
together, becauſe the Bleſſed Virgin and 
Foſeph were compleatly marry'd, altho' 

they went no farther than a Marriage-. 
Contract, nor ever, could gg farther, by 
God's Appointment. My Lords, if ſuch 
an Example as this can operate ſo exten- 

ſively and ſtrangely, we muſt give over 
making Conſequences in the way of Rea- 

ſons, and attend to the Dictates of our 

Spiritual Maſters, without examining what 
it is they ſay. I do not know what Form 

of Words the Fews made uſe of when they 

were marry'd; but I know, methinks, 

that the Form preſcrib'd by the Church of: 
England would have been very odd, im- 

proper, and abſurd, to have been us'd to 

that Bleſſed Couple, when it 1 
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Ends of Matrimony to be, Firſt, For the 
Pr ocreation of Children; Secondly, For 
a Remedy againſt Sin; and, Thirdly, For 
mutual Society, Help and Comfort, that 
the one ought to have of the other. The 
Sum of all this is, that the Ends of this 
particular Marriage, which God intend- 
ed, were fully anſwer'd by a Marriage- 
Contract only; but the Ends of Marriage 
in general, as it is God's Ordinance, nei- 
ther were, nor might be anſwer'd by ſuch 
Contract only; and therefore tis an ab- 
ſurd unreaſonable Thing to argue from 
the Compleatneſs of the one, to the Com- 
pleatneſs of any other, that may proceed 
farther, and that ozght to proceed farther, 
and is certainly not compleat till it does 
proceed farther. 6 hal 

Another Argument to provea Marriage 
to be compleat, by a Marriage- Contract 
only, without proceeding to Conſumma- 
tion, is fetch'd from the Law of Moes, 
Deut. xxii. 23. where a Woman, betroth'd 
or eſpous'd to a Man, is to be ſtoned to 
Death, as an Adultereſs, if ſhe admit an- 
other to her Bed; which ſhews that the 
Validity of Marriage proceeds from the 
mutual Covenant and Conſent that two 
have given to be each others. 

My Lords, I yield to every Word of 
this, and to whateyer elſe can be ſaid of 


the ſame Kind, A/Marriage-Contra&t does 
certain- 
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certainly give a Right to every Thing 
contracted for. As ſoon as we are mar- 
ryd, I have a Right to hen Perſon, a 
Right to her Fortune, a Right to her Re- 
putation ; and if any one injure her in any 
of thoſe. Particulars, 'I have a Right to 
her Vindication ; for ſhe is really mine, | 
and I am hers: And I own I am as much 
marry'd to her the firſt Morning, and ſhe 
to me, as I ſhall be the Morning or Week 
after, as to all the Ends and Purpoſes }. 
which human Laws can propoſe, or take 
any Cognizance- of. And if ſhe abuſes 
any one the Hour after ſhe is marry'd, 
*tis I muſt anſwer for it. If ſhe gives a- 
way any of her Goods, which are now 
become mine, why no Body can receive 
them ; I ſhall recover them, for they are 
mine. And if ſhe give away herſelf, 
(though I have never yet come near her) 
ſhe is certainly an Adultereſs; ſhe has given 
away what was mine, and broken her 
Faith and Contract, and is liable to what- 
ever Penalty the Laws of the Country 
think fit to inflict upon ſuch Offenders. I 
could moreover anſwer this Law of Moſes, 
by another Law of the ſame Moſes, which 
ſets a Man at Liberty from a Maid he was 
betroth'd to, if ſhe pleaſe him not when 
the Time of Marriage comes. Tis in 
Exod. xxi. 8. And the only Difference is, 


that the Maid betrothed in Exodus was 
not 
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not free, but a Servant; the Maid be- 
trothed in Deuteronomy was a free Woman. 
But tho' this makes a great Difference in 
the Laws and Cuſtoms of a Country, yet 
certainly 'tis none in Point of Conſcience: 
The Obligation there, is alike to Bond as 
Free, if other Circumſtances make no 
Difference. But the anſwering one Objec- 
tion with another clears up nothing. I 
own that the Validity of Marriage pro- 
ceeds from the mutual Covenant. But 
pray what is this mutual Covenant? Is 
it not the conſenting and agreeing of a 
Man and Woman to give to each other 
the Uſe and Dominion of their Bodies, 
excluſive of all the World beſides, as long 
as they both ſhall live? What is it that 
Parties contract for? What is it People 
conſerit to upon theſe Occaſions? I know 
it is ſaid by Father Ambroſe, Connubium 
non facit Defloratio Virginitatis, ſed Pactio 
conjugalis, And it was ſaid before him 
long by Father Ulp:an, Nuptias non Con- 
cubitus ſed Conſenſus facit. And certainly 
every Body will fay after them, that the 
Agreement of a Man and Woman to lie 
together, does not make a Marriage. But 
will St. Ambroſe tell us, that a Pactio 
conjugalis (a Marriage-Covenant) can be 
fully anſwer'd without Concumbency, if the 
Parties live and are not hinder'd? In _ 
e 
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T will not anſwer for the Father, who (as 
the reſt of them) had Foſeph and Mary 
always in his Eye: But I will anſwer for 
the Civil Lawyer, who, I am ſure, would 
never ſay a Marriage was compleat, that 
was not, if it could have been, conſum- 
mated. Hear what Modeſtinus ſays, Nup- 
tie ſunt Conjunttio Maris & Femme, & 
Conſortium omnis Vitæ. Tis true, he was 

a Heathen Lawyer, but had he alſo added, 
that Marriage was ordain'd to be a Reme- 
dy againſt Sin, he had talk'd the Language 
of our Common-Prayer-Book. For he ſays 
it is for the Procreation of Children, 
(Conjunctio Maris & Fæminæ) and for mu- 
tual Society, Help, and Comfort, that the 
one ought to have of the other, and tak- 
ing each other for better for worſe, which 
is but the Enghfh of Conſortium omnis Vite. 
Paulus, another Civilian, ſays, that Nup- 
tiæ conſiſtere non poſſunt niſi conſentiant 
omnes; i. e. Qui coeunt, quorumque in Po- 
zejtate ſunt. - There is no ſuch Thing as 
a right Marriage, where there is not the 
Conſent of all Parties; i. e. the Conſent 
a. two, qui coeunt, and the Conſent 
of Parents, or Guardians, in whoſe Power 
and Diſpoſal the young Ones were, All 

Writers in the World. agree, that Conſent, 
Covenant, Contract (call it what you will) 
is ſo neceſſary to a Marriage, that it can- 
| TY not 
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not be valid without it; but then they al- 

ſo fay, that ſuch a Conſent is a Conſent 

to anſwer the Ends of Marriage; that ſuch 

a Covenant is .a Covenant to live toge- 

ther according to God's Ordinance ; and 

that ſucha Contract is a Contract for the 

Uſe and Dominion of ech others Body; 

which is, in Effect, neither more nor leſs 

than what St. Paul has ſaid in 1 Cor. vii. 2. Hit; Aue. 
3 and 4, which I repeat not, becauſe it e wl5 
is ſo well known. But they who think a „ . 

Marriage is a compleat and perfect Mar- . . /< 
riage, according to God's Ordinance, (for N 

as to human pofitive Laws, I conteſt it not) "_ 2 
altho it never be conſummated; they I e. 


a la Hes fn, 64 
deſire may read that Paſſage, and conſider "n=, | 


it. wy ha Hud 
My Lords, there is another flight Ob- e off 
jection, which I will but juſt mention, e 2-99 
and that is, That the Church allows the _s ep + 
oldeſt People that are, to be marry'd, and | 
accounts their Marriage good, altho' there 
is neither Hope nor Likelihood of having 
Children ; and accordingly appoints the 
Prayer for that Purpoſe to be omitted and 
left out: And therefore a Marriage is | 
compleat by Contract only, without any | 
Conſummation. | 
The Argument, I think, is, this, That 
becauſe a Marriage is a. god Marriage 
which is not conſummated, becauſe it can- 
| 6 not 
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not be by Reaſon of People's Age, there- 
fore a Marriage is a good Marriage, tho 
not confummated, which yet may be con- 
ſummared any Day in the Year, If this 
be a right Inference, there is no making 
a wrong one, for one can never make a 
worſe, My Lords, the Church neither 
does nor can pretend to determine when 
People are too old to marry: It meddles 
with no ſuch Matters, but leaves every 
one to their Diſcretion. She ſeems to aſ- 
ſign three Ends of Marriage, which I 
have had occaſion to mention before; and 
if the fr/# cannot be anſwer'd, the ſecond 
may, and ſo may the third, . tho' the o- 
ther two ſhould not. 

And now, my Lords, I hope I have 
ſhewyn that the Bill before you is a good 
Bill; that the Divorce we ſue for is very 
reaſonable and juſt, and that ſuch a Mar- 
riage as ours, made at ſuch an Age, with 
ſuch a Conſent as is indeed no Conſent, 
and never conſummated, tho' fourteen 
Vears ſince, is ſuch a Marriage as may 
very innocently be diflolv'd without any 
manner of Offence to the Laws of God. 
And I defire any Man to aſſign any one 
Law of God that would be hurt there- 
by, unleſs we are made to believe, that 
every Law of the Church is alſo a Law of 
Ged ;. which when I hear affirm'd, I ſhall 
Vt not 


4 
not want an Anſwer to it. But I am ſure 
the Laws of God, which are properly ſo 
call'd, are to de found in a Holy Book, 
where nothing appears againſt us. For as 
for thoſe Paſſages, which allow a Man ta 
put away his Wife for no Cauſe but that 
of Adultery; tis certain to a Demonſtra- 
tion, that they refer to Marriages that 
have been compleated and conſummated by 
Man and Wife. And if your Lordſhips 
would indulge me fo far, I would venture 
to ſay, that no Man of common Senſe, 
can read thoſe Paſſages and think other- 
wiſe. My Lords, he muſt be a Scholar, 
that can read that Queſtion of the Pha- 
riſee's, and the Determination of our 


Bleſſed Saviour, about Divorces, and con- 


clude after all, that the Marriages there 
ſpoken of, might be ſuch Marriages as ne- 
ver were conſummated, as well as ſuch 
as were. Tis impoſſible to miſtake ſo 
plain a Caſe, without a good deal of 


Learning and Study. My Lords, it ſtirs 


me to a little Indignation, and gives me 
a Concern ſomewhat beyond my Fee, to 
hear this Marriage-Contract of ours treat- 
ed like a Marriage of fourteen Years 
Standing, where Man and Wife have all 
along cohabited, and now are weary of 
each other, and of the common Bed, and 
ſeeking to your Lordſhips for leave to look 
for more agreeable Companions, Why 

elſe 
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elſe are all theſe Places of Scripture 
brought againſt our Bill, when not a ſingle 
Line of them is pertinent and proper to 
eur Caſe? If they had brought the Scrip- 
tures to prove, that a Boy of fifteen and 
a Girl of thirteen, not born in Paradiſe, 
or in the Gardens of the Eaſt, but in a 
cold and frozen Climate of the North, 
were of Age ſufficient to diſpoſe of their 
Perſons for ever, they had done ſomething 
to the Purpoſe; for that, my Lords, was 
our Age. It they had brought the Scrip- 
tures to prove, that a Boy and Girl, of 
the Years aforeſaid, repeating a certain 
Form of Words, after a certain Perſon, 
in a Church, between the Hours of eight 
and twelve, had thereby made a Contract 
that muſt ſtand like Fate, and be irre- 
vocable as the Hours that pais'd a Week 
ago, by any Power on Earth, they had 
done ſomething to the Purpoſe, for that 
indeed we did. I have already own'd, we * 
ſaid what we were bid to ſay; we did 
what we were bid todo: We ſhould have 

| done a great deal more, and faid a great 

| deal more, had we been.order'd ſo: Tis 
not our Fault, that we did not give it 
under our Hands, that our Marriage was 

| conſummated by the Words we repeated in 

l the Church; had we been ask'd to do ſo, 

| ye ſurely had done it, ſuch was our In- 

"08 hs nocence 
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nodence, ſuch was our Ignorance! This, 
my Lords; had been the Point they ſhould 
have labour'd moſt to clear ; for this they 
ſhould have brought their Scripture Proofs, 
to ſhew that the Words of a Marriage- 
Contract, are, by God's Appointment, as 
ſoon as ever they are utter'd, of ſo binding 
a Nature, that neither the Conſent of 
Parties, nor all the Powers that are on 
Earth, can make them null and void: 
That it is proper and peculiar to this Con- 
tract never to be diſſolv'd, tho' nothing 
but Words has paſs'd. All other Promiſſes, 
I muſt ſay again, all other Covenants, all 
other Oaths, are own'd to be diſſoluble by 
the Conſent of Parties, where no Injury 
is done to any Third. The Marriage- 
Words, it ſeems, are the only Words in 
the World that operate like a Charm, and 
take Effect, in Spite of all the Reaſon, 
and all the new Neceſſities, that can ariſe, 
and be urg'd againſt it, altho' the Parties 
ſhould not have ſo much as touch'd each 
other's Lips, nor ever ſhall. Here Scrip- 
tures would have done exceedingly well, 
and have obtain'd the Revernece and O- 
bedience that is due to their Authority, 
had they but ſhewn, that a verbal Con- 
tract, made with Solemnity, anſwers all 
the Ends and Purpoſes of Matrimony, as 
it is God's Ordinance; that *ir is not 

| | only 
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only previouſly neceſſary, both by the 
Laws of God and Man, to make the Con- 
junction of Man and Woman innocent; 
but that the verbal Contract is the Thing 
it ſelf, tis Matrimony to all intents and 
Purpoſes ; and is no more to be diffolv'd 
than it had been, had the Fruit and 
Effe& of it been half a Dozen Children, 
now preſented at your Lordſhips Bar. 
There is no End of the Abſurdities that 
ariſe from treating a verbal Contract, 
that has only paſs'd the Lips, juſt as you 
would a Marriage conſummated, and per- 
fectly compleat; and therefore, tho' I call 
for their Scripture-Proofs, yet I am well 
aſſur'd, none can be brought to prove a 
Point ſo unreaſonable. But to hear them 
heap up Scripture upon Scripture, to prove, 
that Marriage is God's Ordinance; that 
Marriages are ſacred Contracts; that by 
the Laws of Chriſt they cannot be diffolv'd 
but for the Cauſe of Fornication; is, in 
my humble Opinion, to hear them ſay 
nothing to the Purpoſe, unleſs thoſe Scrip- 
tures mean, that Marriage not Conſum- 
mated is God's Ordinance; that Marriage- 
Contracts are ſacred, altho' the very End 
and Meaning of the Contract is not an- 
ſwer d; and that Marriages which Chriſt 
there ſpeaks of as indiſſoluble (except for 


the ſake of Adultery) are ſuch Marriages 
as 


6) 
as never were cohſummated. In ſhort, if 
becauſe the Word Marriagt is a Word if 
that is common to à Martiage vefore it is 4 
conſummated, - and alſd after, therefore 1 
hatever is applicable to a conſummated 4 
Marriage, is alſo applicable to a Marriage 1 
not conſummated; if this be a Conſequence, 
a reaſonable Man will be aſham'd here- 
after of making Conſequences. We may 
as well conclude, that becauſe Cains is a 
Man, and Titius is a Man, therefore Caius 
and Titius are one and the ſame Man. They 
tell us alſo, from the Scriptures, that Ma- 
trimony ſignifies to us, the myſtical Union 
there is betwixt Chriſt and his Church; 
but ler them ſay it, if they think fit, that 
Matrimony not conſummated does, Or can 
ſignify this Union: But in this J ſpare 
them, and indeed myſelf, not daring to 
ſpeak with any freedom on this Subject; 
and finding 1 have already tranſgreſ#d roo 
far, I humbly deſire your Lordthips to 
conſider, whether there ever was ſo equi- 
table a Cauſe of Divorce within the Walls 
of this Houſe. It is ſo ſingular a Caſe, 
that it cuts off all your Fears of it be- 
coming an Example: The oldeſt Lawyer 
living never heard the like in all Reſpects; 
nor will the youngeſt ever live to ſee it 
made a Precedent : But were there twen- 
ty ſuch like Caſes _ before you, they 
are 
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are ſo reaſonable and juſt, that they would 
every one deſerve to be reliev'd by your 
Lordſhips; and *tis below the Dignity of 
the Legiſlative Power to be afraid of 
making Precedents, where there is Reaſon, 
and Juſtice, and Compaſſion on their Side. 
To all which we lay as ſtrong 4 Claim, 
as ever Parties did chat ever were before 
this * | | 
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NUMB. II. 


Concerning the Proofs of I- 
TENCY : That there are no real 


natural Marks of V1RGINITY, 


and that all the pretended ones 


may be effected by A rw. 


N the CAs x before us, the 
Fact, in ſhort, is this: 

=P g'> A Marriage has been cele- 
brated by the Church between 


upon the Complainant to prove, mani- 


feſtis & certiſſimis documentis, by manifeſt 


and indubitable Evidences, according to 
Canon LI. of the IVth Lateran Council 
under Innocent III. that, the Impotency 
complained of is true, real, natural, and 
perpetual. This Propoſition I preſume 
will be allowed to be inconteſtible. 
Zachias, in Deciſ. Rotæ 54. N* 7. Cum 
agitur de dirimendo matrimonio, probationes 
debent eſſe concludentiſſim@, nec Rota at- 


tendit preſumptiones & conjecturas. In a 
Ff 2 « Trial 


* Perſons who Petition to be 
ſeparated for Impotency, it therefore lies 


1 
« Trial for diſſalving a Marriage, the 
« Proofs HH be moſt — — 
« the Court does not regard Preſumptions 
«© and Gueſſes.“ | 

According to the Summary of Chap. 
Accepiſti, and according to Hoſtienſis, it is 
neceſſary, that indubitato modo convincatur 
impotentia, © Impotence be proved in the 
« cleareſt Manner.” Ty 

Samchus, in Schola Canonica, Edit. 2. 
Anno 1692, Tom. 1. p. 228. c. 2. No. 1. 
Impedimentum Impotentiæ debet evidenti 
probatione & ſigno doceri. The Caſe of 
« 1{mpotence ought to be made appear by 
ce evident Signs and Proofs.” _ 

And for this Reafon the Judgments of 
the Church, according to the retals, 
and generally according to the Canonifts 
and Theotogiſts, are only proviſional : 
Cum appareat ex poſt facto Ecclefiam fuiſſe 
-. deceptam. Gloſſ. in cap. Accepiſti. If 
* jt ſhall appear afterwards that the 
« Church was impos'd on.” 

Dominicus Soto, in 4 Dift. 34. A. 2. a 
Divine of the Council of Trent, Quomo- 
documgue ſeparantur conjuges, fi poſtea ex- 
perimento comperitur, illum qui inbabilis 
judicatus et, habilem eſſe, remigrare ad pri- 
mum debet Mutrimonium: © However mar- 
« ried Perſons may be ſeparated, if it ap- 
_«« pear afterwards that he who was judg'd 

im- 
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e impotent becomes capable, he ought to 
« return to his firſt Marriage.” 

The Cuſtom of France does not admit 
ſuch proviſional, conditional Judgments; 
and its Maxim, Res judicata 2 veritate 
Habetur, © A Matter adjudg'd, ought to 
de be held for Truth,” obliges it with 
ſtronger Reaſons not to pronounce Mar- 
riages null upon account of Impotency, but 
upon moſt certain and indubitable Proofs, 
—_— & certiſſimis documentis. 

e Queſtion therefore ought now to 
be only this, Whether the Viſitation of the 
Wife, ſuppoſing ſhe be declared a Virgin, 
is a certain and indubitable Proof of the 
Tmpotency of the Husband? becauſe its be- 
ing doubtful, is enough to cauſe it to be 
rejected, according to all the Doctors. 

Zachias, in Deciſ. Rotæ in Cauſ. diſſol. 
Matrimonii Taurin, decides, that this Proof 
is fallacious: Pueila ab obſtetricibus reperta 
fuit virgo; ſed hujuſmod? judicium eſt fallax : 
« A young Woman was found a Virgin 
« by the Midwives; but this kind of 
Proof is uncertain.” He quotes Hoſti- 
enſis, Abbas, and Lopes; and ſays, That, 
without regard to a Report in the Wife's 
Favour, the Rota confirm'd the Marriage, 
and rejected the Wite's Suit. 

Certainly the Inſpection of the Wife 
netther decides for or againſt the Huſband's 
Ability: It did not decide for it in the Af- 

fair 
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fair of the Marquis de Langey; for not- 
withſtanding that his Wife, who had 
accus'd him of Impotency, was not, in 
the Inſpection of her Perſon, found a 
Virgin, yet her Marriage was declar'd 
null: The Viſitation, of the Wife there- 
fore can prove nothing as to the Ability 
of the Huſband. There are a thouſand 
Ways of loſing the Marks of Virginity, 
without having to do witha Man ; there 
are, in like manner, a thouſand Ways of 
recovering them again, when ir has been 
really loſt by having to do with a Man, 
as ſhall be made appear; and conſequent- 
ly Virginity may not be admitted as a Proof 
of the Huſband's Inſufficiency. 

And, indeed, nothing is more uncer- 
tain, than inſpecting the Mie, to know 
whether ſhe be a Virgin or no. 

In three Theſes of the Faculty of Phy- 
fic at Paris, it has been determin'd, Nulla 
dantur Virginitatis figna. 

In the Time of St. Cyprian, the World 
was perſuaded of this, Nam & manus & 
eculi objtetricum ſeepe falluntur : * The 
« Hands and Eyes of Midwives are often 
« deceiv'd.” And even before that Time: 
Nec aligua putet hac ſe excuſatione poſſe 
defendi quod inſpici poffit. © Let none 
e think to defend her ſelf, by ſaying, ſne 
« js willing to be inſpected.” He there- 
fore rejects this Proof, as defective. : 

| t. 
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St. Ambroſe, in Ep. ad Syagrium g. 1. 
claſſ. Nove Edit. ſays, that the ancienteſt 
and moſt knowing Phyſicians and Sur- 
geons were of Opinion, that Virginity could 
not poſſibly be known. Archiatri dicunt, 
non ſatis liguido comprehendi inſpectionis fi- 
dem, & ipſis Medicine vetuſtis Doctoribus 
id ſententiæ fuiſſe. The greateſt Phy- 
« ſicians ſay, there is no truſting to In- 
* 3 and this was the Opinion of 
« the oldeſt of their Faculty.” 

This fame Saint ſpeaking of ſuch Wo- 
men, as petition to be inſpected, ſays, 
that they are moſt to be doubted of. 
Plus dubitandum de ea que inſpiciendam ſe 
3 quam de ea que non fuerit in- 

ecta. 

1 St. Auguſtin, in civit, Dei, Lib. 1. c. 
18. Obſtetrix virginis cujuſdam integrita- 
tem manu velut explorans frue malevolentia, 
foe inſcitia, five caſu, dum inſpexit per- 
didit. A Midwife, examing the Inte- 
« grity of a Woman, may make a falſe 
Report thro' Il|-will, or Ignorance, or 
« ſome Accident.“ 

Let not therefore any one tell us, with 
a romantic Air, that the Inſpection of 
Wives (as a certain Proof of their Hus- 
band's Impotency, in Caſe they are found 


to be Virgins) is a Proof that has been 


admitted in all Times; fince no Inſpec- 
tion can be inſtanc'd, but of young un- 
| | mar- 
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married Women, that had been accus'd 
of violating their Vow of Virginity ; and 
ſuch Inſpections as the Holy Fathers have 
condemned for being defective and uncer- 
tain Proofs. - 2021 
Some have talk'd of 1500 Years Anti- 
quity; but have not been able to cite fo 
much as one Decretal ; for the only one, 
namely, that of Propoſuiſti, which was 
made towards 0 End of the 12th Cen- 
tury, is abſolutely unmaintainable; and 
whoever would go about to make uſe of 
it, as an Authority, muſt ſhut his Eyes 
to the Sun at Noon-day, and fay it is 
Night. 
With what Front can ſuch Men ad- 
vance, that the Inſpection of Wives has 
been admitted, in all Times, and in all 
Ages, as a Proof of their Huſband's In- 
ſufficiency? when it is a granted Point, 
that during the firſt fix Centuries, the 
Church knew nothing of Impotency's be- 
ing an Impediment ; and fince theſe Men 
have been convinc'd, that to thoſe fix 
Centuries muſt be added fix more; and 
ſince there is not any one Decretal through- 
out the whole Title 4e frigidrs, that does 
order the Inſpection of the Wife, as a 
Proof of the Ability or Inability of the 
Huſband. | | | 
achias, in lib. iv. Tit. 2. q. 1. n. 14. 
There are not (ſays he) any certain Marks 
_— of 
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of Virginity, to know whether it has been 1 
violated or no: This, adds he, is the Senti- 4 
ment of all the Phyſicians and Surgeons 1 
that have lately written ; acceptiſſima eſt. 
hzc concluſio recentioribus omnibus: He 1 
cites Jubart. lib. 5 of Vulgar Errors, c. =—_ 
4. Parreius, I. de Renunciatione. Augenius | 
ep. I. 1. c. 2. Fortunatus fidel. I. 3. de relat. 
medic. c. 1. Condrocius in methodo teftificat. 4 


c. 11. Naucelius in Analogia, lib. 7. part. 4 

. problemat. 5. Ulaius in. Uteribus mulieri- | 
Jus, c. 6. Vallis de ſacra Philoſophia, c. 25. ; 
Vincentius Alſatius de quæſitis per epiſtolas, . 1 


centur. 4 ; © and ſeveral other very Learn- 
« ed Phyſicians (adds Zachias) which I So | 
« could name; and among the Lawyers, 


Cujas 17. obſervat. c. 20. reported by San- . | 1 
ches, J. 7. ap M13, Jam239 ODD 4 

Cypreus eee ee, 13. Heck. 51. 1 
Omnium Doforum judici 


0 /epe manus' _ 1 
oculi fallunt, & indicia virginitatis d cer- a 
titudine abſunt, quod hac figna facile imi- 

tari, & mentiri fæminæ poſſmt, & viris f- . 
cum facere. © It is the Opinion of all the 4 
« Doctors, that the Hands and Eyes are 
cc often deceiv'd, and that the Signs f 
« Virginity are far from being certain, 1 
« becauſe Women can eaſily imitate and 1 
te counterfeit them, and ſo impoſe upon | | 
« their Huſbands,” 2 | 
Other WW 
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Other Phyſicians, Surgeons, and Anato- 
miſts: Delaurens a famous Anatomiſt, 
lib. 712 13. P. 366. of the Hymen, and 


the Marks of Virginity, aſſures us, that 
he is convinc'd, by a great many Experi- 
ments, that there is no. ſuch Membrane as 
the Hymen is deſcrib'd to be; and that if 
ſuch a one is found, it is not in the Inſti- 
tution of Nature; that thus we muſt look 
out for other Marks of Virginity, and he 
knows of none. = ET 
. Diemerbroeck, l. 1. c. 26. p. 149. relates 
the Doubts of Oribaſius, Soranus, Fernelius, 
and Du Laurens; and concludes, that there 
is no certain Rule whereby. to judge whe- 
ther a Woman has loſt her Virginity. or no. 
They furthermore cite Galen,  Bartholo- 
maus, Euftachius, de Graaf, Riolan, Plem- 
pius, Fabricius, Henry Minichen, Verrheien, 
and; of late, Lami, Rhoſne, Dionis, Mau- 
riceau, and Devaux, who all affirm, that 
there is no certain Mark of Virginity. 
Lam, in his Anatomical Diſcourſes, 2d 
Edit p. 184. One can hardly ever certainly 
know that a Woman is not a Virgin, unleſs. 
ſhe has had a Child, or has been too much 
_debauch'd. | . „ 
Rbeſne, a famous Phyſician, Profeſſor 
at Lipfwick, in his Treatiſe of the Duty 
of a Phyfician, in the publick Reports 
printed in 1704, ſays, That the Difficulty 
of che Depoſition proceeds from the Un- 
certainty 


1 
inty of the Signs: I is difficult, for 
Example, ſays he, to know whetber à young 
Woman bas loft her Virginity, becauſe Vir- 
ginity has no certain Marks, by which it 
may be certainly known. © 
Dions, in his Anatomy of Man demon- 
ſtrated at the Gerden-Royal, Demonſtra- 
tion 4. p. 275, rejects the Hymen, it not 
being a Mark of Virginity; and if there 
is any ſuch, ſays he, tis a very narrow 
Opening, pinch'd in by the Carunculi Myr- 
tiformes ; he adds, that there are young Wo- 
men, who are ſo narrow, that they cannot 
have to do with Man without great Pain; 
and pag. 276, he adds, that the internal 
Orifice of the Matrix fhuts it ſelf, after Co- 
ition, ſo very cloſe, that the minuteſt Sow © 
cannot enter; and p. 277, the Neck, as well 
as the internal Orifice ſhuts utſelf again, 
poſt coitum. ih oY 
_ - Mauriceau, in his Treatiſe of the Di- 
ſtempers of Women, c. 6. No Women, be 
they of what Age they will, have any Mark 
whereby their Virginity may be gueſs'd, be- 
fiaes the Carunculi Myrtiformes, which make 
the Neck of the Matrix more narrow; I ſay, 
gueſs'd and not known ; for often the Wind- 
ings and Traces cþ the Vulva are as hard to 
know, as that of thoſe three Things menti- 
on'd in Scripture. | | 
Devaux, Provoſt of the Company of 
Surgeons at Paris, in his Book of the _ I 
| 8 2 OX 
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of making Reports in Surgery, printed 
in 1703, c. 20. p. 420. Among all the 
Marks which Authors have given of Vir- 
ginity, there is not one abſolutely certain and 
indubitable: He afterwards confutes Se- 
verin, Pineau, and all the others that ſay 
there are Signs of Virginity, and concludes, 
p. 429. That the moſt certain Signs to judge 
of the Virtue 0 of the Sex being of ſo little 
Certainty, as they really are, for the Reaſons 
which have been alledg'd, the Judges of 
Conteſts upon ſo nice a Point, ought to follow 
the Advice of Subiſius; and Chap. 21. 
p. 432. The Signs of Virginity are very 
obſcure and very equi vocal. 

Solamon himſelf places Virginity among 
the things that cannot be diſcover'd : 
According to the Hebrew Text, Viam vir: 
in uirgine, vel in adoleſcentula ; The Way 
of a Man with a Maid; as the beſt Com- 
mentators, as well antient as modern, have 
underſtood that Text. 

Cypreus, before cited, aſſures us, that 
it is the unanimous Opinion of all the 
Doctors of Phyſic (Omnium Doctorum ju- 
dicio) that there are no certain Signs of 
Virginity. 

De Reies Francus Medicus. L. Cui Ti- 
tulus: Elyſius jucundarum queſtionum cam- 
pus. q. 39. num. 29. alſo ſays, that 'tis 
che Opinion. of all che Phyſicians; con- 
claſo ommum Medicorum votis confirmata ; 


Sgnum 
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fienum ſeilicet virginitatis nullum certum 
proprium dari, quibus & nos aſſentimur”; 
« That there can be no proper, infallible 
e Proof of Virginity; to which we alſo 
<« agree.” He afterwards rejects all the 
pretended Signs of Virginity, which he 
calls Follies and Trifles, augæ; and con- 
cludes, that the Viſitation of the Wife 
cannot produce the leaſt Probability be- 
fore the Judges: Nec illa inſpectio ali- 
quid probabile apud j udices convincit. 
The Doctors of Law have the ſame 
Thought of Virginity: Cujacius, upon 
Chap. Propoſuiſti, and in Lib. 17. of his 
Obſervations, c, 27. Tagereau, c. 4. Hot- 
mam, c, 3. Boierius, upon Chap. Contine- 
batur : Hoſtienſis in his Sum. Fol. 23, Ve- 
nice Edition; Fevref of Abuſe, c. 14. In 
Anne Robert, the Advocate of a Woman, 
who accus'd her Husband of Impotency, 
agrees, that incerta & periculo/ſa eſt viſi- 
tationum fides ; * the Reſult of Viſitations 
« is uncertain and hazardous; and it is 
this Uncertainty that caus d the Ordina- 
tion of the Congrels. 
be moſt ſkilful Doctors, Theologiſts, 
or Caſuiſts, are of the ſame Opinion. 
We may ſee Sanchez, who quotes one 
Fragoſus, a Phyſician, whom we have not 
reckon'd among thoſe quoted above. 
Pontius, who has the moſt learnedly 
written concerning Marriage, /. 7. c. 66. 


num. 
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num. 2. fallax eſt inſpectio an virgo fit, 
The Eyes and Hands are deceiv'd in it; 
num. 8. Si mulier aſſerat ſe incognitam, 
vir autem affirmet, & alias non ſunt aliæ 
probationes convincentes, credendum eft viri 
juramento juxta cap. Si quis, and Chap. 1. 
de frigidis: Negue vero obſtabit quamvis 
mulier exhibeat ſe inſpiciendam, & incor- 
rupta apparat, cum ea inſpectio fallax om- 
nino fit, ac paſſit femina in odium viri fa- 
cilò ſe virginem ementiri: © If the Wife 

* denies Conſummation, and the Husband 
&« aſſerts it, and there be no other con- 
s vincing Proofs, the Husband's Oath ſhall 
4 be taken, according to the Chapter S: 
e quis: And that notwithſtanding the 
ce Wife offers her ſelf to be inſpected, and 
t appears entire; ſince Inſpection cannot 
te at all be depended on, it being in the 
% Power of a Wife who hates her Hus- 
« band, to counterfeit Virginity. ” The 
Viſitation of the Wife can conclude 
nothing in her Favour. 
bid. num. 4. The ſame Theologiſt 
ſays, that Chap. Accepiſti cannot be re- 
concil'd with Chap. Laudabitem ; but by 
ſaying, that the Complaints of the Wife 
ought not to be hearkn'd to, unleſs ſhe 
complain'd within the firſt ſix Months of 
her Marriage, and addreſs d herſelf to the 
Biſhop, or to his Official. | 
J 
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Comitolus, one of the moſt generally ap- 
prov'd Caſuiſts, in his Morel- Anfeers, l. 1. 
9. 113. rejects the Viſitation of the Wife, 
as infamous, and as being uncapable of 
furniſhing any Proof. The Thing, fays 
he, having been thus decided in his Time, 
by the whole : Univerſity of Padua: In- 
ſpectio virginis vana eſt & turpis: futilis & 


vana, quia qui eam adjicit putat dari certa 


ſigna virginitatis, cùm ea non dari ſuperi- 


oribus annis in frequenti cætu Medicorum 
Philoſophorum Academia Patavinæ per ſub- 
tili inter eos Doftores habita diſputatione 
conſtitutum ſit; turpis, quia totius familiæ 
nomen & ſplendor fdaretur. The In- 
« ſpection of a Virgin is both imperti- 
c nent and ſcandalous: Impertinent, be- 


« cauſe it is preſum'd it can diſcover. 


« certain Signs of Virginity ; whereas it 
« has been nicely diſputed and reſolved. 
« of late Years in a great Aſſembly of 
« Phyſicians and Philoſophers of the Uni- 
« verſity of Padua, that there are no ſuch 
« Sigus; and ſcandalous, becauſe it leaves 
a Blot upon the Name and Honour of 
ce the whole Family. | 
It is not true that this Author after- 
wards retracts what we juſt now read. 
« The Caſe he decides, is of a Man, who 
*« had engag'd himſelf ro marry a young 
« Woman, upon Condition ſhe was a 
Virgin; and he concludes with the Au- 
thors 
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* thors he cites, that he is oblig'd to marry 

e her, if ſhe can prove her Virginity, 

Ine crimine & ejus infamia : Thus the 
ueſtion is not concerning Virginity, 

as a Proof of the Impotency of her 

. | Husband. 

M. de S. Beave, a very ſkilful Doctor 
in Morality, Caſe 83. Tome 1. of his 
Reſolutions, printed after his Death: What 
1 ſay of the Vi ifitation of the Wife, and the 
Congreſs, [The Congreſs was performing the 
Act of Generation in the Preſence of Ec- 
cleſiaſtical Courts, but this obſcene Cuſtom 
was aboliſh'd in France, Ann. 1677.) It 
7s my Opinion, in which I am fo well fix d, 
har J do not think it in the Power of a 
Fudge to att contrary to it, and to ſupport 
upon two Proofs, as uncertain as they are 
ſhameful and indecent, a Fudgment in De- 
claration of Nullity ) of — ge — Tt 
cannot be 0 'd by t Inſpeftion (of the 
Wife) whether the Marriage has been con- 
ſummated or no. 

Beſides, the Phyſicians and Canoniſts 
agree, that there are a great many made- 
Virginities, and that in 7s plurima fiunt 
commenta: They bring a hundred Ex- 
amples of this. 

Ambroſe Pareius relates, that a Woman, 
at the 2d Time of her being with Child, 


had fo contracted her Parts by * 
that 
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that they were forc'd to make an Incifion, 
to deliver her of her ſecond Child. 

Riolanus: That at Paris he faw a Wo- 
man brought to Bed, who was ſo ſtreight, 
that the Point of a Lancet could nor enter. 

Henry Minichen : That a young Wo- 
man was brought to Bed, whoſe Parts 
could not admit ſo much as a Pea. 

Reies, citing Nicole, ſays, that the Ma- 
trons having deliver'd a Woman, made 
her fo ſtreight, that ſhe was no longer in 
a Condition to ſuffer the Company of any 
Man; and he quotes from Pinæus, that a 
young Woman, who had had a Child 
before ſhe was married, had fo ſtreighten'd 
herſelf, that her Husband ſwore Te found 
her a Virgin. Finally, he' condemns Au- 
genius, for having given the Particulars of 
thoſe aſtringent Remedies: Qu enim ſays 
he, nefas ſcire, neſcire neceſſe eft: © Ir is 
* our Duty to be ignorant of things un- 
* lawful to be known. 

Cypræus: hæc jigna imitari & mentiri 
femme, & viris fucum facere poſſunt ; 
« Women can eafily imitate and coun- 
te terfeit theſe Signs, and fo impoſe upon 
« Men. 

Zachias, in the Place before-mention'd, 
ſays, that it is eaſy ſo to contract the Parts 
by Aſtringents, that the moſt profligate 
Strumpet may paſs for a Virgin Facile 


eft per medicamenta adeò genitalia feminea | 


reſtringi 
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reſtrings poſſe, ut corruptiſſimum & ſubagi- 
tat1ſſimum ſcortum virginem pre ſe ferat : 
It is eaſy for Women's natural Parts to 
ebe ſo contracted by Medicaments, that 
« the moſt debauch d Proſtitute may paſs 
“ for a Maid.” 

The Example cited by Hoſtienfis, an 
Official, and learned Caſuiſt, would alone 
be ſufficient to confirm this Truth: Fuit 
in Pedemonte quædam Domina, Caratalla 
nomine, que inſirumentum ſuum adeò co- 
arctavit, quod & viro & omnibus aliis, in- 
habilis uit facta; nec poſtea potuit adjuvari 
per aliguem medicum: * There, was in 
e Piedmont a certain Lady, Caratalla by 
% Name, who had ſo contracted choſs 
Parts, as to be abſolutely impenetrable; 
neither could the Phyſicians afford her 
« any Help. 

St. Ambroſe, in the afore-cted Epiſtle, 
has the. ſame Thought, and expreſſes it 
with a great deal of Energy: Facilius eſt 
ut refutet 1 e fecerit, quam quod 
fecerit. 

1t is ſays he, more eaſy for a Woman to 
make her ſelf ſeem a Virgin, when ſhe is 
not; than to make herſelf ſeem deflower d, 
when ſhe really is. 

Pontius, above-cited, affirms the ſame 
Thing of factitious Virginities. 171 


In 
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* In ſhort, no Body is ignorant, that 
Nature 1s perpetually at work, eſpecially 
in young People, to repair the Solutions 
of Continuity. 

For this Reaſon, independent of the 
Uncertainty of Inſpection, a Huſband is 


concern'd to oppoſe the Search of his 


Wife, eſpecially if they have been ſepa- 
rated for a Fear; during which Time, 
both Nature and Art may have been en- 
deavouring at a Reparation; beſides that, 
the Ignorance and Covetouſneſs of Ma- 
trons, have in all Times made, the Truth 
of their Reports very queſtionable. 

It is notorious, what is faid thereof in 
the Poet Ovid, Poſt aliquot luces, ita cuncta 
premuntur & apta in ſeſe reducunt. Quid? 
cum res juvatur: nam rimam Jos ftrin- 
gunt fuciſque coercent. 

Prophane Hiſtory, and even Fable, ſhews 
us how offenſive the Diſcovering of a 
Woman's Nudities were to the Beholder ; 
and of this we have an Example- in the 
purchaſing of Slaves. Seneca ſpeaks thereof 
with Indignation: Nuda ſtetit in litore ad 


faſtidium emptoris, omnes corporis partes & 


* Mauriceau, above- quoted, ſays, the inter- 


nal Orifice of the Matrix ſhuts itſelf again poſt 
coitum: which is an Anſwer to what 2 er- 


roneouſly aſſerts, that Aſtringents can only cloſe 


the exterior Surface. 


h 2 inſpectæ 
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inſpetie & contrectatæ ſunt. She [was 
<« expoſed naked on the Shore, enough to 
« make the Buyer loath her. All Parts 
e of her Body were ſeen and touch'd. 

* The Roman Law, both old and new, 
concurs in exempting Wives from Viſita- 
tion, even tho' it related to their Marri- 
age; and this, becauſe they would nor 
violate their Honour! Ought our Laws 
to make more free with the Sex's Mo- 
deſty ? | 

+ We have already quoted three Canons 
in Chap. de Droit, which, at leaſt, im- 
port, that the Huſband muſt be believ'd, 
when he ſwears he has conſummated ; and 
it is plain from Pontius, lib. 7. c. 63. num. 
5. that this is the Sentiment of the Ca- 
noniſts, Innocent, in c. 1. prima parte, num. 
4. John Andreas, num. g. Butreius, num. 
35: Verſu quandecungue probant de Reſtitu- 
tone ſpoliatorum. Abbas, in c. 1. num. 3. 
de clandeſt. deſponſat. Panormitanus c. 1. 
num. 3. de clandeſt. nupt. Rita apud Fa- 
rinafium, vol. 2. concil. deciſ. III. & deciſ. 
112. num. 6. 

Dominicus Soto, a Divine of the Coun- 
cil of Trent, whom Mr. Pithou refers to, 
as having very learnedly treated of this 


295 Juſtinian: quod: in feminis etiam . antiquts 
impudicum Vijus eft. 
+ Theſe Chapters are, Si quis, Accepiſti, 
4 Continebatur. 
Mat- 
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Matter, that even Condormition alone makes 
it impoſſible to prove Non-conſummation. 
* Si autem maneant in eodem thoro ut con- 
Juges, negativa pars Conſummationis probari 
neutiquam foteſt, © It they lodge in the 
« ſame Bed as married Perſons, ir is im- 
ce poffible to prove there was no Con- 
% ſummation.” 


The Gloſs wpon Chap. Si quis: 1e 


fuit fola cum ſolo, creditur cognita ab ipſb. 
As to the Viſitation of Wives, a great 
Number of Theologiſts, Canoniſts, Phy- 


ſicians, Surgeons, Anatomiſts, and even 


the moſt enlighten'd Fathers of the Church, 


St. Cyprian, St. Ambroſe, St. Auguſtin, re- 
jet this Proof as ſcandalous, erroneous, 
and, at leaft, uncertain. | 


Are our wiſeſt Theologiſts, and our 


beſt approv'd Caſuiſts, to be look'd upon 
as Viſionaries? while a ſelf- conceited Scia- 
liſt muſt paſs for an Angel drop'd from 
Heaven, to prſoade Ys what 'till now 
was never believ'd, namely, that inſpect- 
ing the Wife, is a certain Proof of the 
Huſband's Impotency; all the Doctors in 
Theology, in Law, in Phyſic, having 
look'd upon it as altogether uncertain, and 
the moſt defective of all Proofs, and ne- 
ver as an abſolute and perpetual Proof of 
the Huſband's Impotency; common Senſe 


* Im. 4. ſent. de 34. qu, 1. art. 2. 


{ 62) 

is enough to enable any one to conceive, 
that ſuch Inſpection of the Wife may not 
be admitted for a Proof of her Virgini- 
ty: nimis vincere invidigſum. 

Let the Rhetorick of ſuch Pedants diſ- 
play it ſelf ever ſo much, they will never 
convince the Publick of the Efficacy of 
that Proof. 

In ſhort, Dominicus Soto concludes, 

that the Judges ought to make uſe of 
their utmoſt Circumſpection, and not to 
ſeparate married People ; but to confirm 
their nuptial Ties, when they meet with 
nothing but uncertain and doubrful Proofs 
of Impotency. Quocirca adbibenda eft 
maxima prudentia judicts, & re dubid pro- 
ferenda eſt ſententia in favorem matrimonit 
ne dirimatur, alioqui fraudibus & adblis 
ſterneretur via. 
If Soto has been ſpeaking of abſolute 
and unconditional Judgments, ſuch as ad- 
mitted of no Return to the Nuptial Bed; 
what Certainty and what demonſtrative 
Proofs would he not have inſiſted on, 
before he would have pronounc'd a Mar- 
riage null, on account of Impotency. 
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T he Chapter Fraternitatis of Inno- 
= Cent III. Amo 1212. 


Raternitatis tuæ 


Literas acce- 
pimus continentes 
quod O. mulier cui- 
dam viro matrimo- 
nialiter nupſit, cum 
quo per multos an- 
nos morata, non po- 
tuit carnaliter ab 
ipſo cognoſci: licet 
autem per Archi- 
preſbyterum tuum 
ſuper hoc fuiſſes e- 
doctus; tamen tu vo- 
lens certitud inem ha- 
bere pleniorem, quaſ- 
dam matronas ſuæ 
parochiæ providas & 
honeſtas ad tuam 
præſentiam evociiti, 
diſtrictè illis injun- 
gens ſub periculo 


E have re- 
ceibed the 
Letter of our 
Brother, containing 
an Account f à 
Woman ubo was 
married to a certain 
Per ſon O. with whom 


ſhe co-habited 


many Years, but could 
not be Inown car- 
nally by him: And 
that though ycu were 
informed of this b 


your Arch-Presbyter, 


yet being willing to 
receive a fuller Cer- 
tainty of the C aſe, 
yon convened certain 
diſereet and honour- 
able Matrons before 
you, and ftrictly en- 

ani- 


animarum ut muli- 

erem ipſam pruden- 
ter inſpicerent, u- 
trum idonea eſſet ad 
viriles amplexus ; 
quæ tandem in fide 
ſua tibi aſſeruerunt 
conſtanter quod ea- 
dem nunquam pote- 
rat eſſe mater aut 
conjux, tanquam cui 
naturale deerat in- 
ſtrumentum. Unde 
inter ipſam & virum 
divortium celebraſti, 
mulierem inducens 
ut ad relig ionem a- 
liquam ſe tranferret 
perpetuam conti- 
nentiam ſervatura; & 
viro licentiam tri- 
buifti ut uxorem du- 
ceret, quia patrem 
fieri cupiebat. Con- 
tigit autem poſtea, 
quod mulier invenit 
qui ſeras hujuſmodi 
reſeravit, M abjiciens 
continentiam quam 
promiſit, G. Latori 
præſentium ſuper 
N Quamvis 1 i- 
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oin'd them, af the 
Peril of their Souls, 
to inſpect and exa- 
mine the Woman care- 
fully, to know if 
ſhe were capable of 
Coition; who at 
length affirmed ſo- 
lemnly, upon their 
Reputation that the 
ſaid Perſon could ne- 
ver be either a Mo- 
ther, or a Wife, as 

wanting the Organs 
of Generation. Upon 
which you iſſued a 
Divorce between her 
and her Husband ; 

perſuading the Mo- 
man to enter into 
ſome Religious Houſe 
to preſerve a - 
tual Gch . 
gave the Man Li- 
berty to marry ano 
ther Wife, becauſe 
he defired to become 
a Father, But it 
afterwards happened, 
that the Woman met 
with one who opened 


thoſe Locks of Na- 
[-.001- ili 


zitur ſemiplenè nobis 
expreſſer is, quomodo 
dicta mulier ſe promi- 
ſerit continentiam ſer- 
vaturam, utrum vide- 
licet ſimplici verbo an 
voto ſolemni, utrumve 
ad religionem tranſierit, 
ut promiſit, an contra 
promiſſionem ſuam in 
domo remanſerit; & 
qualiter ſeras illius fe- 
erit reſerari, utrùm vi- 
delicet artificio medici, 
an concubitu viri, ſeu 
alio quolibet modo; nos 

tamen perſpicacitet at- 
tendentes, quòd impedi- 


mentum illud non erat 


perpetuum, quod præ- 
ter divinum miraculum 
per opus humanum abſ- 
que corporali periculo 
potuit removeri, ſen- 
tentiam divortii per er- 
rorem probabilem no- 
vimus eſſe prolatam, 
chm pateat ex poſt fac- 
to, quod ipſa cognoſci- 
bilis erat cujus fimili 
commiſcetur: & ideo 
inter ipſam & primum 
| 5 
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opened thoſe Locks 
of Nature, and jhe 
without any Re- 
gard to the Conti- 


nence ſhe had pro- 


miſed, married a- 
nother perſon G. 


have not fully ex- 


preſſed your ſelf to 


us in What manner 


the aforeſaid Mo- 


man promiſed to 


preſerve ber Cha- 
tity, whether by 
her Word, or by a 


7 ow, Whether ſhe 
| did enter into 


Religious Houſe, as 
ſhe had promiſed, 


at Home contrary 
to her Promiſe ; as 
likewiſe in what 
manner thoſe Licks 
of Nature were o- 
pened, whether by 
the Amy of a Phy- 
fician, or by Coition 
with a Man; yet 
we carefully ob- 


* that the 
| virum 


Alibo therefore you 


or whether ſhe laid 


( 66 
virum dicimus matri- | 
monium extitifle ; qua- 
re inter eam & prefa- 
tum Guil. matrimoni- 
um non eſſe cenſemus, 
eõſque præcipimus ab 
invicem er e i 
prædicta mulier ad re- 
ligionem tranſierit, ficut 


) 


Impedinent © was 
not perpetual, that 


it was removable 
without a Miracle 
by a human Power, 
and without Dan- 
ger to the Patient; 
know that the Sen- 
tence of Divorce 


aſſerit promiſiſſe, & pri- {was pronounced by 


mus vir non cognovit 
eandem, cum ea rema- 
neat, cum qua poſtmo- 
dum autoritate Eccleſiæ 
contraxit: alioquin illa 
dimiſsà debet ad illam 
redire cum qua primd 
contraxit, niſi ſe; voto 
mulier iſla conſtrinxerit 
ad) continentiam ſer- 
vandam, ut intelligatur 
per hoc cum præfato 
Guil. fornicata fuiſſe, 
vel ſeſe fornicario modo 
alii viro miſcuerit, ut 
primus vir prætextu 
for nicationis ejus velit 
conſortium declinare: 


Nam fi tantùm ſimplici / 


verbo promiſit ſe conti- 
nentiam ſervaturam, & 


a probable Error, 
fince it appears, by 
un After- A, that 
ſhe was capable of 
being Anoun; and 
therefore wwe pro- 
noumce that ' there 
was a Marriage lo- 
tween her and the 
firſt Man ; and ac- 
cordingly we think 
Hat there 1s no 
Marriage between 
her and the laſt 
Perſon, and there- 
ore command that 
they be ſeparated. 


And if the fore- 


aid Woman will 


enter into à religi- 
ous Life, as ſhe 
ſays ſhe is engaged 


poſtea in conſpectu Ec- 


cleſiæ 
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eleſiæ nupſit memorato 


) 
to do, and the firſt 


Guil. quamdiu -articu- | Husband knew her 


lus iſte dubitabilis erat, 
præſumi non debet 
quod fornicaretur cum 
illo; ſed modo non 
debet aliquatenus cum 
illo remanere. Per hæc 
autem quæſtionem il- 
lam noveris eſſe ſolu- 
tam, qua quæritur u- 
trum ea quæ adeo Arc- 
ta eſt, ut nulli poſſit 
carnaliter commiſceri, 
niſi per incifionem aut 
alio ſimili modo vio- 


lentia inferatur, non |fir/t 


ſolummodo levis, ſed. 
forte ram gravis, ut ex 
ea mortis periculum te- 
neatur ad matrimoni- 
um contrahendum de- 
bet idonea perhiberi. 
Similiter, quæ viro cui 
nupſerat adeò arcta eſt, 
ut nunquam ab eo va- 
leat deflorari; ſi ab eo 
per judicium Eccleſiæ 
ſeparata nubat alteri, 
eũi attta non fit, & per 
frequentem uſum ſe- 
cundi reddatur etiam 


not, let bim live 
with bis ſecond 
Wife; otherwiſe ſhe 
that was divorced 
muſt return to him 
again, except ſhe 
has vod d conti- 
nency; that hereby 
it may appear that 
ſhe committed For- 
nication with the 
other Man, or with 
ſome Body elſe, on 
which Account the 
Husbangd re- 
fuſes to hive with 
her. For if. ſhe had 
barely made a Pro- 
miſe of Continency, 
and afterwards 
married the ſecond 
Man while her for- 
mer Marriage was 
doubtful, ſhe ought 
not to be charged 
with Fornication 
on that Account: 
However ſhe muſt 
not live with him 


12 


any longer. 
/ apta 


—U— — 0V2 tk—ẽ 


\ 
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apta primo, utrum ad eum redire debeat, 
cum quo prids fœdus inierat conjugale. De 
talibus autem non eſt facilè judicandum, 
chm finale judicium pendeat ex futuro. 
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NUM B. IV. 


Depoſitions taken in the Caſe of the 
Earl of Eſſex, and the Lady 


Howard. 


The Oath taken by the Lady Frances Howard. 


HAT. ſinee the Earl of Eſſex was 
Eighteen Years of Age, he and I 

have for the ſpace of three Years diverſe 
and ſundry times lain together in naked 
Bed all Night. And at ſundry of the ſaid 
Times, the {aid Earl hath purpoſely endea- 
voured and attempted to conſummate Mar- 
riage with me, and to have carnal Copu- 
lation with me for procreation of Chil- 
dren: And I have at ſuch Times, as the 


ſaid Earl hath attempted fo to do, yielded 


my ſelf willing to the fame Purpoſe, All 
which notwithſtanding, I fay and affirm 
upon my Oath, that the ſaid Earl never 
had carnal Copulation with me, 


Frances HOWARD. 
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Depoſitions, pon the Articles of the 
Libel put in by the Lady Frances 
Howard, ds June 2. 1613. 


- Atharine Fi mes, Daught ter of Thomas 
Lord Clinton, aged about 18 Years, 
depoſeth, 1ſt, That ſhe* hath known the 
Lady Frances for about a Year and half, 
and he Loa Eſſex for above a Tear. 
⁊2dly, That from Midſummer laſt to All- 
bollontide, the Earl of Eſex and Lady 
Frances remained and kept Company to- 
gether as Man and Wife; firſt in the 
"Counteſs of Leiceſter's Houſe at Drayton 
in Warwickſhire; and after at the Earl's 
own Houſe at Chartley in Staffordſhire : 
And that for two of the Nights they lodged 
at Drayton, being on a Sunday at Night 
and on a Monday at Night, they, to her 
Knowledge, lay together in one Chamber; 
ſhe ſeeing the Earl go into the ſaid Chamber 
undreſs' d and ready for Bed; and ſhe ve- 
rily believes they did lie together in the 
ſame Bed thoſe two Nights, for that ſhe 
knows there was but one Bed in the ſaid- 
Cham- 
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Chamber. That before Chriſimas laſt, the 
ſaid Lady Frances lying at Salisbury Houſe 
in the Strand, the Earl came thither and 
went into the Chamber where Lady Fran- 
ces was in Bed, and went to. Bed to her, 
and there was no other Bed in that Cham» 
ber; and this Deponent heard' the Earl 
and Lady Frances talking * a good 
part of that Night. 


Her Depoſitions to the Interrogatories admini- 
fired for the other Side. 


zaly That as to this Cauſe the 3 
both Parties equally; that her Converſa- 
tion is moſt with the Plaintiff, and that 
if it were in her Power, ſhe would 9 
the Deciſion according to Right. 

Athly, That ſhe was not compelled, but 
was made acquainted by ſome that ſhe 
ſhould be ufed as a Witneſs in this Cauſe, 
and had Notice given her when ſhe ſhould 
come. | 
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It Depoſition of Elizabeth Raye, 
the Daughter of William Raye, 
2 Woodſtock in Oxfordſhire, 
Gent. taken to the Libel: Aged 


about 20 Tears. 


Tia ſhe has known the Lady 
Frances for above two Years ; : 
and the Earl of Eſſex for the ſame time. 
: 2dly, That ſhe ſerv'd the Lady Frances 
for above twelve Months, and that ſhortly 
after ſhe came to ſerve her, my Lady went 
to my Lord Knowles's Houſe at Cawſam in 
Oxfordſhire, where ſhe ſtaid about a Fort- 
night, and the Lord Eſex came thither 
to her, and laid in naked Bed with the ſaid 
Lady Frances divers Nights, as this De- 
ponent hath heard them report that at- 
tended the Lady in her Chamber: That 
the Deponent herſelf at Drayton attending 
the ſaid Lady in her Chamber, did ſee 
them in naked Bed together as Man and 
Wife for divers Nights; as they did like- 
wiſe afterwards at Chartley, for above a 
uarter of a Year, and at Michaelmas af- 
ter that, at Durham Houſe in Londen. 
Her 
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Her Examination to the Interrogatortes on 
the other fide. 


3dly, That ſhe favours both Parties e- 
qually; converſes with neither of them; 
and, if in her Power, would have Right 
take Place. | 

4th Art. Anſwers Negatively. 

5th Art. That ſhe was requeſted to ccm: 
to teſtify in this Cauſe, but was not com- 
pelled by any Proceſs. 

6th Art. Hath heard it reported 54 
the Earl of Eſſex was 22 Years Old in 
January laſt. 

7th and 8th Art, No wiſe concern thi; 
Deponent. 


K NUB. 


NUMB. VII. 
The Depoſiti on of Frances Britten, 
Widow, taken to the Libel. 


„ ſhe is Aged about 55 Years, 
and hath known both the Parties 
reſpectively from their Infancy. | 
2dly, That the Deponent having often- 
times Occaſion of Buſineſs with the Lady 
Frances, hath come to her fince her Mar- 
triage to the Earl, and hath ſeen the Earl 
and her dine and ſup together as Man*and 
Wife: That between Michaelmas and All- 
hollontide was three Years, this Deponent 
coming to Lady Francess Lodging at 
Hampton-Court cathy in the Morning, ſhe 
was brought into the Bed-chamber, where 
ſhe did ſee them in naked Bed together: 
as likewiſe ſhe did at Lady Frances's Lodg- 
ing at White-hall: That perceiving them 
in Bed together, this Deponent ſtept back, 
but the Lady Catharine Howard her Siſter 
being there, called the Deponent in, and 
then Lady Frances ſtept out of her Bed and 
left the Earl there: That this was on St. 
Valentines s-day, for that Lady Catharine 
told the Earl, that there was a Valentine 
— for 
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for him. Cannot depoſe further, ſaving 
that when this Deponent was at Hampton- 
Court, as is before mentioned, after the 
Earl and Lady Frances were riſen, the Lady 
miſſing a Pendant Ruby that uſually hung 
at a Ring in her Ear, defired this De 
nent to look for it in the Bed. That 
thereupon ſhe and the Lady's Chamber- 
maid turned down the Bed-cloaths, and 
there they ſaw the Places where the Earl 
and Lady had lain, but that there was 
ſuch a diſtance between the two Places, 
and ſuch a Hill between them, that this 
Deponent is perſuaded they did not touch 
one another that Night, 
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NUMB. VIII. 


The Judgment of Philip Melanc- 
 thon, upon Divorces on Account 
: of Impotence. 


jugal Copkſation, are by no means 

n and Wife, but when the Frigidity 

is made apparent, a judge may pronounce 
thoſe Perſons unmarried. Neither is the 
Divorce then made, becauſe it was never 
a Marriage according to what is ſaid in 
Marth. 19. But a Declaration only is 
then made, that others may know, that 
ſuch a Soci iety of two Perſons is not a 
Marriage; and that the Perſon who has 
the Powers of Nature entire, is allowed 
to enter into another lawful and more 
happy Union. But the Laws appoint the 
Time for the Diſcovery of Frigidity, if 
the Matter is doubtful, and forbid a Se- 
paration for three Years. They give the 
ſame Deciſion upon thoſe whoſe Conſti- 
tution is fo infeebled by Witchcraft or 
Charms, as to be incurable by the Help 
of Phyſick; if the Succeſs of Medicines 
have 


| P EM are unfit * con- 
a 


as 


1 

have been tryed thro' the Courſe of three 
Years together without Effect. Wyre 
But fo great is the Modeſty of ſome 
Women, as to conceal the Impotence of 
their Huſbands; as the Siſter of the learn- 
ed Simon Gryneus declared, that ſhe, afte 
the Death of her firſt Huſband, married 
again a Virgin Widow, who" had been 
wedded eleven Years to an impotent Huſ- 
band; neither did ſhe ever diſcover the 
Caſe till after the Death of her Huſband. 
Thus far Melancthon, on the Head of Ma- 
trimony, which Pegeliuf has inſerted in 
his Explanation of Melancthon; and added 
this Remark to them. Of Impotence, there 
is one ſort natural, and another acci- 
dental. The natural is, when by Nature 
one is incapacitated for conjugal Com- 
mixture. Accidental, when he is caſtra- 
ted, or diſabled by Witchcraft or Poiſon. 
Again, that which ariſes from evil Arts, 
either is curable by Medicine, or perpe- 
tual. From theſe Diſtinctions the Expla- 
nation is taken, or the Queſtion, whether 
and how Impotence is the Cauſe of a 
Divorce? For there can be no Marriage 
between impotent Perſons; becauſe the 
ſufficient and final Cauſe is wanting. For 
firft, che Perſon potent, was deceived, and 
married ignorantly an Impotent, and there- 
fore there could be no Conſent, which is 
the efficient Cauſe of Matrimony, In the 
ſecond 
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ſecond Place, the End of Matrimony is 
double ; one is the Generation of Children, 
as it is faidzncreaſe and multiply ; the other 
End is the avoidance of promiſcuous Mix- 
ture; according to that Saying, Let every 
one marry to avoid Fornication. this is 
 Pezehus's Explication, in his ſecond Part 


of his Examination of Melanct ban. 
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The Judgment of Heningius upon 
the ſame C As k. | 


Nability of Body for the Uſe of Ma- 
| crimony is a Cauſe of Divorce; and 

en are ſometimes by Charms and evil 
Arts ſo diſabled, as to be incurable. But 
there are more Particulars to be examin- 
ed by the judge before he gives Sen- 
tence of Divorce. Firſt, whether the 
Impotence was precedent to the Mar- 
riage, Secondly, whether it followed it. 
If it was precedent, the potent Perſon 
may be ſet at Liberty upon Suit for a 
Divorce, for it was not a Marriage, ſince 
they did not lawfully conſent ; ſince one 
of the Parties deceives, the other was 
miſtaken ; the Impotent deceives, the 
Potent miſtakes. Therefore ſince God 
neither approves of Deceit nor Error, it 
is not to be ſaid that he join'd them to- 
gether, Farther, if the Judge ſhall find 
by the Proofs that the Inability is incura- 
ble, he ſhall immediately declare that it 
was not a Marriage ; but if there be any 
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Hopes of Cure, let three Years be app 
ed, during which Time the Cure muſt 
be patiently expected, which if ineffectual, 
the Judge ſhall pronounce it was no Mar- 
riage. 

If the Defect followed after Marriage, 
and the conjugal Embraces of the Parties, 
Divorce is by no means allowable; for 
an accidental Affliction, if without Fault 
of the Sufferer, is to be patiently born 
with in Matrimony. If the one was pre- 
acquainted with the Infirmity of the other 
before Marriage, let them be compelled 
to live together, and perform all other 
mutual good Offices: For the Perſon con- 
ſcious of the other's Defect, without doubt 
deſigned a Fraud, which Fraud ought not 
to be of any Advantage to that Party, if 
he afterwards ſue for a Divorce. Thus 
Heningius in his Treatiſe of * and 
Diverce. = 
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